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Confection: In the special report on the 1978 
Age Dlsarlmlnation Act toendmentSs It waa stated on 
page 3 that the amendment will "forbid a seniority 
aystan or employee benefit plan to require or permit 
the imfolantary retirement of an employee under tha 
age of 70 (Effective: Date of enactnientVp This 
amendment la effective on the date of enactment for 
employees under age 65* But it will not be effective 
until January 1 I 1979s for employees age 65 through 
69* (Notei-^ special provision governs those covered 
by collective bargaining agreements $ as discussed 
on page 4. ) 
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AGE DISCRMWATION IN EIVIPLOYMENT ACT AKENDMENTS OF 1978 



The most publieized ftatums of thi 
amtfidirients to the Age Diserimmation in 



Employment Act art tha raising of the up- 
per age limit on : coverage from 65 to^ 70 
and the additibnrof a prohibition against 



the forced retirement based on age of em- 
ployees below the age of 70. However, the 
amendments also contain a number of 
prcK^dural changes in the Act that affect 
not only the method by which the Act is 
enforced ^ but also what remedies an ag- 
grieved person may seek. 
The V amendments will do the fpllpwingi 

• Forbid a seniority system or employee 
benefit plan to require or permit the in- 
voluntary retirement of an employee under 
the age of 70 (Effectives Date of Enact- 
ment except for employees eovpred by col^ 
liCtive bargaining agreements in effect on 
September I, 1977); 

• Permit the compulsory retirement at 
age 65 of employees employed is a bona 
fide executive or a high polieymaking 
position and entitled to a pension of at 
least S27,000 per year (Effbetiva: Janua^ 
1. 1979); 

Allow colleges and universities to re- 
tire tenured employees at age 65 until July 
1, 1982 (Effective: January 1, 1979); 

• Authorize a jury trial of any issue of 
fact in an action under the Age Aet, re» 
gardless of whether equitable relief is being 
sought (Effective^ Date of Enactment); 

• Change the former requirement that 
an aggrieved person file a notice of intent 
to sue with the Seoetary of Labor to a 
requirement that he file a charge with the 
Secretary (Effective: Date of Enactment); 

• Toll the running of the statute of limi' 
tations for up to one year while the Secre- 
tary attempts conciliation of the dispute 
(Effective: Date of Enactment); and 

^i;S»|Enminate the maximum age for re- 
^tirement of 70 that presently applies to 
U.S. Government employees (EfTective; 
.September 30. 1978), 



h DECREASE IN AGE IIMIT 

When the original Act was enacted in 
1967, it covered persons at least 40 years 
□Id and under the age of 65, The original 
bill had covered the ages 45-65, but the age , 
of initial coverage is?as lowered because of 
evidence that age discrimination began ^ 
about the age of 40, There was almost no^ 
discussion as to why the upper age Umit;. 
was set at 65. 

Senator Young (D-Ohio), however* co^- ; 
plained that Sitting 65 as an arbitrary apj: 
for forced retirement was an "outmoded'*^: 
concept. He observed that the view that a; 
55-year'Old worker was so old as to warrant 
^mpulsory retirement came from an era 
when life expectant was much shorter 
than it had become. The concept of xretlrCf 
ment at 65 came from German Gharicellor 
Otto Von Bismarck in 1887, Sen, Young-;^^ ^ 
stated. Bismarck fi^ed 65 as; the age when 
retirement benajFits would be^in under thO^ 
German social iecufity system. Senv-!.! 
Young observed that llfi expeetanqr had ^4 
become twice that of people at the time of |; | 
the esteblishment of Germany'i social^i 
security system. He urged that there be no 
arbitral^ retirement age at 1 all, (Congres^|p | 
sional Record, p. 31256* November 6, 1967):|f i 

In its July 2Sr 1977v report urging, the-,1^ 
approval of an Increase In the age of cov 
erage to 70* the Hoiise Educatipn , anc 
Labor Committee stated^ **TKe upper age^ 
cutoff of 65 was originally selected because 
it was a cutemiaty retiremMt age and the? ^^i 
age at which . many: public and ipriyate^ ;|| 
pension benefits became available--not for r 
any scientific reason. , fp-3l 

Some congressmen sought to eliminat|&$ 
an upper age limit entirely. The age of :^70 
was selected as a compromise between not^-'j; 
changing the original limit of 65 and re-^;; 
moving the limit altogether. Section 7\of 
the Age Act Amendments directs the See-i^l 
retaiy of Labor to undertake a study of the 
effects of raising the Upper age limitationj:|^ 
to 70. The study is to be completed ^within 



and;;;fl 
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thrie yeari after the effective date of the 
inwase in thi ogf limitation to 70^ which 
is Januaiy I, 1979i and an interim report 
is to be delivered by Janua^ 1* 198L The 
jtudy is to foeus on the effects of tlie in- 
crtase to age 70 and the feaiibility of rais- 
jrtg the limit beyond age 70. 
f A number of swtes that have laws for- 
bidding age discrimination do not let up 
upper age limit on this protection* A fed- 
ercil district court has ruled that Alaska's 
Fair Enfiployment Pfaatice Act is not in- 
valid as eonstitu ting an unreasonable re- 
attaint oh jnterstatg ecmmeree, even though 
the Alaska Act ebntains no maximuni age 
of coverage. Thi Qourt also rejected a con- 
^tention^: that the Age Discrimination in 
Employrnent Act (ADEA) preempted such 
a state law to the extent that the state law 
^iS;broader in eoyefage than the ADEA; it 
^stitW that Congress intended to set only 
i;^*nimimurn** standards in the ADEA. 
Sitnpion V. Providincg Washington Insur- 
ance Group, 423 RSupp. 552, 13 FEP 
Cases 1779 (DC Alas 1976). 

During the Senate debate, Senators 
Jivjts (K-NY) and Williams (D-NJ) en- 
gaged in the following colloquy: 

"^'.''Mr. Javits: Finally, Mr. President, it 

is^junderrtood that just as the age dii- 

ertihination n amendnfients do not interfere 
iritK ERISA, State age discriminatiori in 

iihiplbyfflent laws alio are not to interfere 
j^lth ERISAS • * » the preemption rules 
'bf section 5 H(a) of ERISA shall be determ- 
^lilatlve^ regarding the preemption of State 

■aiefdiscriminatlori laws which directly or 
^Indirectly establish tequiremints relating 
go employee benefit; plans, ERISA's pre- 
^mpti^ of state age discrimination laws 
"^ihiill be determined without regard to sec- 
^ti^ 514(d) of ERISA or the feet that the 

ADEA docs not itself preempt State law. 

w ^'Mr^ Williamsr I concur i my friend's 
l:bbservations as they accurately state the 
; controlling; principles of law in this regard. 

Federal law will preimpt S^te age dis- 
^criminatioh statutes only to the extent that 

those laws rilate Jo an f employes benefit 
^plah desefibed in section of ERISA," 
^CCon^: Record r March 23, 1978, S4451) 

^ n, MANDATORY RETIREMENT k 

%,The . change in the provision concerning 
Vijg&ndatory rctijf mint fs the most important 



part of the legislation. Under the original 
Act, an employer was permitted; without 
regard to age, "to observe the terms of a 
bona Tide seniority system or any employee 
benefit plan such as a retirement^ pension^ 
or insurance plan, which is not a subter- 
fuge to evade the purposes of the Actj 
except that no such employee benerit plan 
shall excuse the failure to hire any indi- 
vidual." 

This provision permitted the employer 
to retire an employee below the age of 65 so 
long as a pension or retirement plan prp- : 
vided for early retirement and the^ cm- 
ployer was merely observing the plan* This 
interpretation was confirmed by the UiS. 
Supreme Court's recent decision in United 
Air Lines V, MeManni^ 16 FEP Gases 146 
(DecembeT 12, 1977), The Court ruled that 
a bona fide retirement plan established 
before the enactment of the Age Disbrimi- 
nation Act could not be a **subterfuge" 
to evade the purposes of the Act. In hold- 
ing that the employer eould observe a prov 
vision of its retirement plan that permitted 
it to retire an employee at age 60, the Court 
stated that it could find nothing in the 
language of the Act **to indicate Congress 
intended wholesale invalidation of retircv 
nient plans instituted in good faith before 
its passage, or intended to require em- 
ployers to bear the burden of showing /a 
business or economic purpose to justify 
bona flde pre-existing plans." 

Now the amendedv Act forbids the invol- 
untary retirement of an employee belovv the 
age of 70 putiuarit td the terms of a jeniori^ 
system or employee benefit plan, This pro» 
hibition takes eHect upon the President's I 
signature, but employees who are covered 
by a collective bargaining contract that was 
in effect on September 1 v !57Z;are not- 
protected until either the contract expires^ ' 
or Janua^r 1 , 1980, whichever occurs first; 
The Conference Committee Report stat^ 
that the purpose of the amendment is to 
overturn the^ McMann ruling, exempting 
retirement plan provisions that; were in 
effect before 1967 from the prohibition 
against age discrimination. 

Exemption for Hlgh-Pl^d Executivai 

However, an employer may force tlie 
retirement of a 6S-year-old employee if he 
has been employed, for the two-year period / 
immediately before retirement, in a **bona r 
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fldi executive or a high policymaking 
position" and if he is entitled to an im- 
mediate nonforfeitable pension of at least 
S27jW)0 per year. The amendments and the 
Conference Committee Joint Explanation , 
provide the following explanations: 
: * In determining whether an employee is 
covered by this exception, his pension 
beneflts are to ba adjusted If they ai^ in a 
form other than a straight life annui^ with 
no ancillary benefits or if he contributed to 
the retirement plan or made rollover con- 
tributionsi The employee is not covered 
if his adjusted pension benefits are not the 
equivalent of a $27*000 straight life an- 
nuity w^^^ no ancillary benefits under a 
plan to which employees do not contribute 
and under which no rollover contributions 
are made*/ 

• The House bill provided for an annual 
adjustment by the Secretary of Labor of 
the t^rement income test based on changes 
In the cost of living/ This provision was 
eliminated in conference. 

• The definition of bona fide executive 
under the Fair Labor Standards Act is 
intended to be a guideline for determining 
those employees who meet the definition 
of executive, the ConferenQe Committee 
report states. Howevefi because that defi- 
nition is too bfoad; the Conference Com- 
mittee also wrote that an employee who 
is a bona fide executive would not be ex- 
empt from the Act unless he fell within 
certain examples mentioned in the report. 
Included in th© examples are (1) the 
head of r significant and substantial local 
or regional operation of an employer, but 
not the head of a minor branch, waiehousa, 
or retalL store; (2) Individuals at higher 
levels who posieis "comparable or greater 
levelsvof responsibility and authority as 
measured by established and recognized 
criteria"; and (3) the Immediate subordi- 
nates of the heads of divisions of a large 
organisation if these subbrdinates possess 
responsibility; that Is comparable to or 
greater than that possessed by the head of 
a sIgniRcantI and substantial local opera- 
tion who meets the definition, i 
^ S • High poliey^ employees who 
are pot bona fide executivei are within the 
ek^ption if their :^ position and responsi- 
bility are such that they play^ a significant 
role in the development and Implementa- 
tion of corporate policy. 




• The exemption for bona tide executive 
or high policymaking employees lakes 
effect on January 1, 1979. 

In addition/ colleges and universities 
may compel tenured faculty to retire at 
age 65, This exemption is scheduled to 
end, however, on July 1 * 1982, 

The United States Government has had 
a niandatoty retirement age of 70 for most 
of Its employees. An amendment to the. 
ADEA eliminates this: age limitation 
effective as of September 30, 1978/ How; 
ever, this amendment does not affect those 
employees who are employed in positions 
for which a retirement age is established 
by statute. " 

P^t^6§ PiniloR Benefit Cridita 

While the bill to raise the mandatory 
retitement age to 70 was pending in the 
Senate, a number of questtons arose con- 
cerning the relationship between the ADEA 
as amended and the Employee Retirement 
Income Security Act (ERISA). In a letter 
to the Senate Committee on Human Re- 
sources, the Assistant Secretary of tabor 
for Employment Standards^ Donald Elis- 
burg, made the following statementsr 

« "It is our view that nothing in the 
ADEA or in the proposed amendments 
would require an employer to credit, for 
purpoies of benefit accrual, those years 
of service which occur after an employee's 
normal retirement age. EMSA likewise 
does not require such accrual. " 

» An employer would not be required to 
paynhe actuarial equivalent of normal re- 
tirement benefits to an employee who 
continues to work beyond the normal re- 
tirement age. 

• "[A] bona fide pension plan that pro- 
vides that no benefits accme to a partici- 
pant who continues semee with the em- 
ployer after attainment of normal retire- 
ment age would not violate the ADEA." 

During the Senate debate, Senator 
WilUams (D-N J) referred to: the ElisburgiJ 
letter and commented that it makes clear.il 
that "employers will not be required 
continue contributions to either defined 
benefit or defined contribution plans for %| 
employees who continue working beyondiM^ jg 
plan's normal retirement age. (Cong: ReMjS 
; ord. p. S44S0, March 23, 1978) 

; The^^ is no language in the 
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, amendmints regarding the relationship of 
^ the ADEA to ERISA or the right of an 
employgf to deny tmployee pension benefit 
ifcredit for time wptked after normal retire- 
J mint age (usually age 65) and a|e 70. Lit U 
fgation cQneernlng this matter Is possibli. 

iBtnint Ltf ell for Older WorkM 

r During th^ Senate debatei Senator Javits 
made; the fallowing observations regarding 
employer prattices with rispeet to em- 
ployee benefit plan eosts! 5 

**Spme employed are concimed that the 
1978 amendments may Increase costs for 
^ployee welfere^ benefit plans r sueh as 

f life, health, and disability programs. The 
Senate report notes that some plans cur- 

B lently reduce coverage for older workers or 

V Increase the rrequired enipl^ eontf ibu- 
tion as workers advance in age. 

"I want to emphasiie that these amend- 
ments do not change p^sent law regarding 
these practices, As the Senate report states: 
** 'Existing principles of law, inQluding 
the section 4(0(2) bona fide employee bene^ 
fit plan exeeptb^^ modified by these 
imendmenti i would he the standard by 

' which theie practicei will be evaluated.' 
'*The purpose of Section 4(f)(2) is to take 
account of the increased cost of providing 

^ certain benefits^ to as com- 

pared to younger workers. 
t' "Welfare benefit levels for older workers 
may be reduced only to the extent necessary 

^ to l achie^^^ approximate equivaleri in 

^ Contributions for older and younger work- 
ers- ^/^h^sii retirement, pension* or insur- 

M ance plan will be eonsidered in cQmpllarice 
with the^ statute where the actual amount 

£ of,, payments made * or: c^^ incurred In 
behalf iof an older worker Is equal to, that 

n ihade iri; behalf of a younger 

^worker?%eW thbugh the^^ worker may 

r theret^ Weive a lesser amount of pension 
or - retlrertetit benefits or insurance cov- 

t erage." : ■ 

The amendments also make procedural 
Irchangesrrfiit :a^ct the way an ADEA 
Ifipiaim^is^oceSsed; and tried rand the Con-; 
IjlKiSn^ ifemmittee r^ 
Mtiearing on 'the remeto available 
I ^5 a disttiminatee. 



A^tifyTriul 

The original Act did not indieate whether 
ajuiy trial was available in an action u^der 
the ADEA. Two ichoQls of thought de- 
veloped, The first took the position that 
the Act was modeled after Titla VII of the 
Civil Rights Act of 1964, which prohibits 
facial^ national originj lex, arid relijilsus 
discrimination and which has^ been inter- 
prated as not providing for a juiy trial on 
the ground that the relief Qbtalned under 
it is "equitable" in nature. Cases taking 
this position Included Morelock v, NCR 
Corporation, 546 F,2d 682, 14 FEP Cases 
65 (CA6. 1976); Piatt v. Burroughs Corpiy 
424 F.Supp. 1329, 14 FEP Cases 1057 
(DC EPa 1976); Polstorff v; Fletcher, 430 
F.Supp. 592, 14 FEP Cases 1638 (DC NAla 
1977); and Travers v. Coming Glass 
Works, 76 F.R.D. 431, IS FEP Cases 584 
(DCSNY, 1977) (Weinffeld J.). , 

However, most courts ruled that an 
ADEA plaintiff could have a jury trial, atl 
least on certain isiues that are "lagal" In 
nature, See, for examplei Chilton v. Na-:; 
tionai Cash Register Co., 370 F.Supp. 660^- 
7 FEP Cases 203 (DC SOhio: 1974); 
Murphy v. American Motors Sales Corp*, 
410 Mupp. 1403, 12 FEP Cases; 1090 ^ 
(DC NGa 1976); Cleverly Western Elec- 
trie Cqm 69 F.R.n. 648. 13 HEP Gases 
1443 (DC WMo 1975); Bertrandvv. Orkin 
Erterminating Co,, 419 F.Supp. 1123, 13 
FEP Cases 1447 (DC NIII 19*76)- Rogers v: 
Ekxoh Research & Engineering Go. v 550 
F.2d 834, 14 FEP Cases 518 (CA 3^ 1977); 
Fellows v. Medfbrd CorpM 431 F.Supp. 
199, 14 FEP Cases 1156 (DC Ore 1977); 
and Reehsteiner v. Madison Fund; Inc., 
75 F.R.D. 499, 15 FEP Cases 216 (DC 
Dec 1977). 

The Supreme Court reiqlved this dispute:; 
under the original Act on ' February 22, 
1978. The Court said unanimously that a 
jury trial is available in a private ADEA 
action for lost wages. It found that Con- 
gress had intended tha ADEA to be m- 
forced In accordanee with the procedures 
of the Fair Labor Standards Act, which 
provides the right to a jury trial, rather 
than pursuant to Title VII. The Court also 
noted that the, ADEA. empowers a feder^^ 
district court to grant 'MegaK' relief, and^. 
it said that the Seventh: Amendment to thej 
U.S, Constitution provides the right t6,^ax 



jury trial in eases in which legal relief, may;>?:j: 



if 
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^ bi a^rded. Loriliard v. Pons, 16 FEP 
Cases 855 (1978), affg 549 F,2d 950, 14 

• FEP Cases 612 (CA 4. 1977). 

Tha Age Act Amendmints add a jury 
trial provision to the ADEA. This provi- 
sion grants private persons a ju^ trial "of 
any issue of fact" in an ADEA action for 
recover of **Bmounts owing" as a reiuit of 
a violation of the Act. It does not matter 
that equitable relief such as an injunction 
or reinstatirnent is being sought in the 
" action. 

The Conference Committee report elab- 
orates on this amindment. The report 

• points out that the phrasa "amounts owing" 
[ encompasses two things: 

• Items of pecuniaiy or egonomic loss 
such as wages, and fringe and other job- 
related benefits; and 

• Liquidated damages, which are cal- 
culated as an amount equal to the pecuniaiy 
loss and which compensate the diserimi' 
natee for non pecuniary losses arising out 

J of> willful violation of the ADEA. 

I , The report notes that the Supreme Court 
did not decide in Pons v. Loriliard whether 
thereasi a right to a ju^ trial on a claim 
for riquidated damages. The report states 
that hquidated damages are in the nature 
of legal relief and that therefore the factual 
issues underlying a claim for such a remedy 

^ should be triable by jury. The Conference 
Committee takes note of the Supreme. 
Court*s decision in Overnight Transporta- 

^ tion Co. V. Missel, 316 U,S. 572, 2 WH 
Cases 47 (1942), that an award of liquu 
dated damages under the Fair Labor Stan- 
dafds Act (the procedures of which gen- 

I erally govern ADEA: actions) is not a pen- 
alty but rather is available to provide full 
compensator relief for losses that are 
**too- obscute and difficult of proof for 
estimate other than by liquidated dam- 
ages/V 

• The conference report states: "The 
ADEA: as amended by this Act does not 
prbvide tremadies of a punitive nature," 
Courts have^ divided over this question. A 
majori^i of them has held that punitive^ 
damages i> may not: be: recovered in am 
ADEA action, because of the Act's pror 
vision for liquidated damages and its silence 

j^i as to the question of punitive damages. 
| i This was the view taken by the only appel- 
^^'"late court decision on the subject. Dean v. 



American Security Insurance Ca** 559 
F.2d 1036. 15 FEP Case^ 889 (C A 5, 1977) ■ 



Compcniatofy Damagei 

Courts have also divided on the question 
of whether compensatory damages for pain 
and suffering may be awarded under the 
ADEA. The case that is most frequently^ 
cited is Rogers v. Exxpii Research & Engi- 
neering Co. The district court held that 
compensatory damages could be recovered 
under the Act for pain and sufftringt since 
*'[T]he most pernicious eflect of age dis-' 
crimination is not to the pocketbooKt but^ 
to the victim*s self-respect/ . ; . [T] he out- 
o^pocket loss occasioned by such discrimi- 
nation is often negligibie In comparisomtO: 
the physiological and psychological damage 
caused by the employer's unlawful con- 
duct/* 404 F.Supp. 324, 41 FEP Cases 
776, 779 (DC NJ 1975). 

The Third Circuit reversed. It pointed 
out that the legislative history of the Act 
did not indicate congressional support for 
the recovery of compensatory damages^ 
The court ftirther stated that the availabilift''| 
of such a remedy would impair the, conciili-'^ 
ation process. It explained that the pQssi-L 
bility of recovering a large verdict for pain 
and suffering would make a claimant less 
than enthusiastic about accepting a settle- 
ment for only his out-of-pQcket loss, 550 
F.2d 834, 14 FEP Cases 518 (CA 3, 1977)i 

However, a number of othef courts re-^^ 
jactid the appeals court analysis in Rogers 
in fevor of that of the district courts See* 
e.KM Bertrand V. Orkin E5rterminatiiig= 
Co., 432 F.Supp. 952; IS FEP Cases 014% fel 
(DC NIll 1977). and Coates v. National:;siC|,^ 
Cash Register Co,, 433 FJupp. 655, ISi^fi 
FEP Ca^s 222 (DC Western Va 1977) 
Through the FEP Gases issue of April lv^:4&^ 
1977p there have been 22 reported decisions;;;]^ 

subjectv 13 ofrthem, includirig^twpjg^ 



on the subj>.-*, — ^ ^^i? r 

by appeals courts, have ruled; .against^^,the:^-^|^ 
availability of compensatory damages 
under the ADEA, y 



m 



The Conference Committee report's ref- 
erence to the Supreme Court's explanation;|jQ 
of the purposes of liquidated damages may 
indicate a congressional intent that coumlS,|( 
not award compensatory damages to vic- f jji 

■ ' -'■ • ■ -JO 



tims of age discrimi nation . 
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During Conciliuiion 
The original Act GDntalned no provision 
for tolling th^ of limitations while 

the SfCfetary of Labor attempted concilUi- 
tion* An individual who filed a notice of 
intent to sug with the Secretary was re- 
quired to wait 60 days aftar niing the no- 
tice before hi could bring suit * and the 

^ lawsuit had to be b fought within two years 
i after the alleged dtsctiniinatory act, The 

5 limitations period was three years if a 

! wlllfti violation was alleged. 

Now Congress has added a section pro- 
viding for the tolling of the limitatioJis 
J V period fbr up to one year while the Secre- 
/ tary attempts to effect voluntary compli- 
I ance vvith the ADEA. This provision takes 
j effect ^tth respect to conciliations begun 
" yby the Secretary after the enactment of the 
:.- Age Act amandments. The Conferenqe 
Committee report states that the tolling vvil! 
begin when the Labor Department states 
in a letter to the prospective defendant thut 
it is propared to start conciliation eltbrts, 

Some courts have stated that conciliation 
is a Jurisdictional prerequisite to an ADEA 
L action:brbught by the Secretaiy of Labor, 
f Seef aJg., Dunlop Resource Sciences 
t' Corp., 410 F.Supp, 836, 15 FEP Cases 
I 38 (DC NOkIa 1976); and Usery v. Sun 
Oil Co: (Delaware); 423 F.Supp. 125. 15 
FEP Cases 591 (DC NTex 1976). 
j However, the Conference Committ<itJ 
5 report states: "The conferees wish to make 
? clear that conciliation is not a jurisdictional 
prerequisite to maintaining a cause of ac- 
f i tiori under the Act.'* The reports cites the 
C Eighth Circuit's decision in Brennan v. Aee 
./Hardware Corp., 495 R2d 368, 7 FEP 
cSCasas 657 (CA 8. 1974). afrg: 362 F.Supp. 
3156, 6 FEP Cases 145 (DC Neb 1973) as 
• J-,;reflectin| a '* proper understanding" of the 
'"'cbhciliatioh ; requirement. The court there 
rejected the employer's argument that the 
requirement is - a ''condition precedent to 
■tr the: court entertaining jurisdiction of the 
jegaL action.** ' .The : report points out I' that 
I the Eighth Circuitrcorreetly noted thatidis- 
,; jtrict courts have tha equitable Jurisdiction 
Mtp stayriawsuits^p^ before them to 
permit completion of conciliation efforts 
4 bcffife the lawsuit continues. 

The -Eighth Circuit found that the 
jidistrict courtTs refusal to stay proceedings 
'f^to permit further conciliation efforts was 



not un abuse of discretion Ho^everi sev^ 
era! other courts have stayed proceedings. 
Brennan v. Texas instruments, 12 FEP 
Cases 1724 (DC EKy 1976); and Dunlop 
v. Sandla CorpM 13 FEP Cnses 128 (DC 
NM 1975)* where the court said that to 
conciliate meaningfully, the Secretai^; of 
Labor should both demonstrate the validity 
of his claim notwithstanding the fact that 
the data are available to the employer 
in its own files and respond in some way 
to the employer's contentioni. One dis- 
trict court has ruled that an apparent fail- 
ure by the Secretary to atteinpt concilia- 
tion after receiving a timely notice of intent 
to sue would not bar a discharged employee 
from bringing his own action against an 
employer. Lundgren v, Continental In- 
dustries, Inc.. H FEP Cases 58 (DC NOkla 
1976); see also Woerner v. Bell Helicopter, 
16 FEP Cases 480 (DC NTex 1977). 

Notice Reqtiiremenis v 
The original Act required an aggrieved 
person to file a notice of intent to sue with 
the Secretary of Labor within 180 days 
after the alleged act of discrimination (or 
300 days if a claim was tlied-With a state au- 
thority having the power to grant or seek 
relief tor age discrimination). After fding 
the notice of intent to sue,j the aggrieved 
person was required to wait 60 days before 
tiling suit so that the Secretary wouldl have 
an opportunity to attempt conciliation of 
his claim. : 

Numerous problems developed with this 
requirement. The first was, that the courts 
strictly construed the concept of a notice of 
intent to sue, A laneralized complaint of 
age discrimination was not enough to meet 
the requirement, it was held, (See^ e.g., 
Powell V. Southwestern Bell Telephone Co., 
494 P.2d 485r 8 FEP Cases 1 (C A S, 1974); . 
Hiscott V. General Electric. Co.,: 521 F.2d : 
632, 11 FEP Cases 292 (CA 6, 1975); 
cases cited in Davis v. RJR Foods* Inc., 
420 FJupp. 930, 14 FEP Cases 1150, U51 
(DC SNY 1976), affirmed without pub-- 
lished opinion 556 F.2d 555;rJ5 FEP Cases 
J369 (CA 2* 1977), and; Enos v. Kaiser 
Industries Corp.; 16 FEP Cases 725, 727 
(DC DC 1978). 

Frequently, the situation arose where the 
aggrieved person learned too late of the 
180-day requirement,; and the question be-;^ 
came whether the period was tolled until • 
he learned that hu had specifically to say- ; 



Copyright 1978 The Hur¥*« of Nitltsitil Affitrt, Inc. 




10 



1978 AGE BIAS ACT AMENDMENTS 



posting of the Labor Dupartnient notice 
eould not rely on the foilufg A' tho notice 
to be posted as tolling the running of tlie 
; 180-day period. 



pji Requli^iniiit M 

to deal with the prol3- 
; If mi of the 180-day filing requirement by 
iliminating it. An aggrieved person would 
have to give 60 days' notice of intent to sue 
^ io ih^ S^ct^iBLi^i bixt thU notice could be 
c jgiyen at any time* The House did not enact 
' any comparable provision, The Conference 
i Gommittee decided to keep the 180=day 
i time limitation (and 300 days for per.^ons 
f in states with state age discrimination laws)* 
; Hovvevef , the requirement of a '"notice of 
i -intent to^ sue*' isr changed to; one of a 
,4*charge.^^^^ in ianguage is not 

designed to alter the basic purpose of the 
r notice requlrementt which is to provide the 
Labor Department with sufticlent informa- 
■5 tiontso^ that It may notify all persons named 
in I the charge as proipeetive defendants 
and attempt conciUatloni the Conference 
ComnSittee report says It states that ''the 
conferees intend that the 'charge' require- 
ment;^ill be satisfied by the tiling of a 
written Cstatf men t which identifies the po- 
^tential defendant arid ^ generally: describes 
^the action believed to^ be discriminatory." 
;=The change Is desi|ned to eHminate the 
dispute over whether a claim of age disv 
crimination is, adequate to meet the 180- 
Jday fiHng^requireiiient. It also appears that 
an^ oral complaint will not be sufncient to 
Jmditlthe requirement, although it remains 
^^to be seen whether a statemen taken down 
by a Labor Department official while an 
sg^eyed^ person : is making an oral com- 
plaiht would be fbund to meet the reqUire- 
ment of a "written statement." : 



=T^^q:The Conference Committee report : also 
■ attempts to resolve a question left open 
when the Supreme Court divided ^4 in its 
_iruling on the Dartt case* The report states r 
^j**TOe;^C0nfefees agree that the 'charge' 
f ^quirement; is^: not a jurisdictional pre- 
'trequlsltej^t^i main tain Ing-: ah; action /under 
J^th^SADEA^ and that therefore equitable 
i fmodifleationv for failing to fde within; the 
time period will be available to plaintiffs 
under the Act," At this pointj the report 
ci tes t he Dartt , B on h a ni , and CharJier ap- 
peals court decisions. This indicates that 
i|^ap|ampl^r's'' failure to post the required 



notice niny excuse an employer's failure to 
Hie u timely charge whh the Sucretui^ of 
Labor, 

Resort to Slnla AulhoHiy 

The courts have been ve^ced by another:: 
procedural problem. Section 14(b) of the 
Act provides that where an alleged unlaw-: 
Tul practice occurs in a state tliat Jias a 
law ibrbidding age diserlmlnatian and 
ystabliihing or authorizing a .state authority 
to grant or seek relief from such alleged 

; dlscHminatory praetico, no action may be 
brought under the ADEAv 'belcire the ex- ; 
piratlon of sUty days after proceeding^' 

; have been eomrnenced undof State law i ^ 
unless such proeeedlngs have been eurliei^ 
terminated." This language is anibiguous| 
ns to whether an aggrieved person must 1 
resort to the state authority be tore pro- 
ceeding under the AD E A. It could, be in- 
terpreted as meaning only that if he does 
file a claim with the state : aUthority[j; the 
state nuthority must be given 60 days to 
resolve the dispute without federal inter- 
ference. . . , ' 

There have been at least 43 reported 
court' decisions vvrestling with this language. 
In general, courts have taken one? of thre^^^^^^ 
positions on the question: Flllhg with the " 
state is a jurisdictional prerequisite (See ; 
cases colleeted in Enos ; V. Kaiser Indus- 
tries Corp., supra, 16 FEP Cases at 726^. 
727,), the Allure to Hie with the state iriiay 
be excused under certain cireu instances ^ 
(Griftln v. First Pen niylvania Bank, 17 • 
FEP Cases 54 (DC EPa 1977) J or an ag-' 
grieved person need not file with the state)- 
at all (Va^qug^. vi Eastern Air' Lines, 40S :^ 
F.Supp. 1353, 12 FEP Cases 686 (DC PR 
1975)). The Eastern District ; of Michigan 
has issued eight opinions on the subject ^ 
by six Judges, and there is little agreenient?iiSt J^^^ 
among them^ (Compare Vaughn v. Chrysfe 
Corp., 382 F.Supp. 143/10 FEP Cases 
621 (1974); Rucker v. Great Scott Super^ 
markets. Inc., 11 FEP Cases 473 (1974), 
atflrnied 528 F,2d 393, 12 KEP Cases 370 
(CA 6, 1976); McGhee v. Fo^rd Motor Go4^ 
15 FEP Cases 869 (1976); Gabriele v. Chrys- 
ler Corp., 416 F.Supp. 666, 15 FEP Cases 
870 ( 1 976); and Graham vl Ch^sler Corp;/ 
IS FEP Cases 876 (1976); with Bartsch v.£ 
Ford Motor Co.V4l5 F,Supp. 619, 15 FEP 
Cases 880 (1976); and wjth Magalotti v.* ^ 
Ford Motor Co., 418 F,Supp. 430, 15 FEPM^ . 
Cases 877 (1976); and Nickel v. Shatter^&3^ 



m 



m 
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^raiat"h€ intended to bring suit. Although 
F^sornWcourts termed compliance with the 
fe^llfiO-dayfrequireirient a 'jurisdictional pre- 
Pi^i^quisiteV "to bringing an action, a riia^ 
' fjoritfbf courts regarded the 180 day puriod 
iaS'akstatute of linntUatians that could be 
.^Ztcliiia for equitable reasons. See. e.g,, 
iFl^Dartt^l^^^ Oil Co,, 539 f. 2d 1256 U 
I^FEF^Cases 12 (CA 10, 1976), ^mrnied by . 
^'^^an'aqually divided Supreme Court, 10 bhl ^ 
''CaSes -146 '(1977); Bonham v. Dmser In- 
jfdustries. Inc, 16 FEP Cases 510 (CA 3, 
^'^^'1977) and Abbott v. Moore Business Forms, 
^439 F.Supp 643, 15 FEP Cases 1584 (DC ; 
INH 1977). 



Starting Data 

Another problem involved the date on 
^hich the • ISO^day period bajan to run. 
"The Eighth Circuit took: the position that 
the period should begin to run on ^ the day 
that ah' employee officially ^vai terminated 
. f(ir adr^ rather than 

the day that he wai notiflid of his dU- 
chargi Nloses v. Fslstaff Brawing CorpM 
t 525 F-2d 92, U FEP Cases 828JCA 8, 
1975).VI1iis decisbn was fbllovfed in Ma^ 
Shall v^ Kimberly-Clark Corp., 15 FEP 
Cases 690 (DC NGa 1977); which held 
that the iSO'day period began to run on 
:-:Vthe ' day that the employer ended its pay- 
h ' • fnant of severance pay to a fcntier employee, 
Iffifftther than on tha datethr^ rnonths earlier 

when it stopped his salary. 
^, However, other courts refiised to follow 
^ such an analysis. One court ruled that the 
I period began to run when an employee 
received notiee of his ternnination and 
?! stopped work* not when he stopped receiv- 
^i ^ing the benefits of employment. Davis v. 
ir. -lUR. Foods, Inc:, supra. The Fifth Circuit 
#^^iaid that the period began to run when 
an employer, by acts or words, shows a 
clear intention to diipense^lth the ser^ 
- vices of an employee and the services of 
" the employee are no longer accapted. Payne 
Crai^ Co:, 560 F.2d 198, 16 FEP Cases 
516 (CA 5, 1977), The Third Circuit fol- 
lowed the Davis and Payne decisions m 
Bonham v. Dresser Industries, IncM supra. 
. A third problem eonfronting the courts 
' eoncemed the fbrfn of the comrnunication 
I- between the agirieved party and the Sec^ 
reta^ of Labor, ^uld an oral notice ot 
intent to sue be sufficient to meet the no- 
I j tice requirement? Sonie eourts found this 




acceptance in view of the remedial nature^^^jE; 
ot the statute and the lack of sophistieajtlon^FJ 
of many aggrieved persons, see, „e.g^il 
Woodford V. Kinney Shoe Corp., 359^ g 
FSupp. 911, 7 FEt* Cases 117 (DC.,NGaij4 
1973)- Sutherland v. SKF Industries, Inc^^t 
419 FSupp. 610, 14 FEP Cases 512; (DQa^. 
EPa 1976); and Note v. JFD Elefctronics^^^^ 
Corp. 16 FEP Case. 1044 {DC ENC1J78);§I 
whereas others have taken the position that-^^ 
the statutory reqnircTiient of filing a notiee^^- 
of intent to sue can mean only a writteiu.p^ 
notice, see, e.g., Hughes v. Beaunit Corp?,^! 
12 FEP Cases 1564 (DC ETenn 1976); Berry 
V Crocker National Bank, 13 FEP Cases 
673 (DC NCalif 1976); and Enos v. Kaiser ^ 
Industries, Ine., supra, - 

Failu^ to Poit Notice 

A ftirther probleni considered by a numi -; ; 
ber of courts concerned a claim that the ^ 
employer did not post the required notice. . 
from the Labor Department infbrrning; ^ 
employees of their rights under the ADEA, ■ * 
Many courts took the position that - the.:. ' 
employer's alleged failure did not excuie^W 
the untimelinesi of the eniployee's ^n-^; > 
duct, since they took the view that a tinieiy^^^: 
notice of intent to sue was a Jurisdictional £ , 
prerequisite to suit. See, e.g., Hiscott v. 
General Electric Co., supra; and Brohl v, : 
Singer Co^, 407 F.Supp: 936, 12 FEP Cases 
541 (DC MFla 1976). But three courts ofi4 
appeals have ruled that an eniployer's faiK;:^ 
ure to post the Ubor Department noUce : 
may be cause for tolling the V( iW-^l 
day period. Dartt v. Sheli Oil Co., su^j| 
Charlier V. S.C Johnson & Son v: Inc. ^^^ ^ 
F.2d 761, 15 FEP Cases 421 (CA 5, 1977);c 
and Bonhani v. Dresser Industriesr.IneM ^ 
supra. But even courts that have recogniied . 
the failure to post as tolling the 
period^ have not applied this ^nceptjjn ^ 
every situation. In Skoglund v. Singer Go^ /; 
13 FEP Cases 253 (DC NH 1975), a fed- 
eral district court that had said that the ; 
failure to post would#xcuse noncompliance . 
With the 180-da^,jfequirement refused i^;^- 
permit a store ttlanager to rely on the ^ ah i 
leged ftilure to posits where it was^one?qf 
his duties to be familiar with antidisenmi^ 
nation laws. (In addition, the court; found 
that the notice was in fact posted^ m 
Adams v. Federal Signal Corp., 559 F.2d: 
433, IS FEP Cases 1094 (C A % 1977), the, 
Fifth Circuit teutid that a former eni-i| 
ployee v^hose responsibilities jnciuded the | 
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^^eJf€U099 (1976)). ' - 
J. fi^fifeabnele case hdd thWtVit is imma- 
f:^ifterial that the time for filing vfith the state 
FiairSliorter than the time provided by the 
^APEA. for filing with the Secretary of Labor. 
^^Thl' Bertsch and Nickel cases found, to the 
^^€dStra^r that^ when' the period provided 
..^,jp^- filing. under the state law Is suhstan- 
Stiiliy shorter than the period provided for 
igfiling- under the ADEA, an ■ ADEA action 
a. Should not necessari^^ dismissed be- 
fe^icause the agrieved person filed too late with 
the state authority. 

There is also a division in the courts m 
to whether thi Secreta^^ of Ubor is re- 
quired to file a claim with a state before 
bringing hii own action. One court ruled 
that Section 14(b) does not apply to th© 
Sicretan? (Dunlop vr Crown Cork & Seal 
Co , 405 F.Supp. 774, 11 FBP Casai 1446 
(DC Md 1976), but two courts have diS'- 
missed actions brought by the Secretary 
for failure to follow thg section (Usety v. 

Essex General Hospital, 15 FEP Cases 
1130 (DC NJ 1977); and Marshall v. 
Chamberlain Mfg, Corp^ 443 F.Supp. 159, 
16 FEP Cases 31 (DC WPa 1977)), 

Senate Dliefisiioii 

There Is no language in the ADEA 
' amendments dealing with any of these 
problems. However, the Conferenee Com' 
niittee report notes a discussion of the state 
deferral provision in the Senate Rapcrt and 
adopts this discussion. In this discussion* 
the Senate Human Risources Committee 
stated that the ADEA did not preernpt 
state laws dealing with age discriinination. 
It noted, however, that under Section 14(a) 
of the ADEA, the confimencement of an 
action under the ADEA would require a 
previously filed state age discrimination 
lawsuit -to be held in abeyance ; while the 
ADEA action was being litigated, unless it 
was determined that the two actions were 
not eonterniinous in nature. 

With respect to Section 14(b)i the Sen- 
ate Report states: 

^'Section 14(b) of the Act prDvides that 
where an action of discriminafion occurs in 
a State which has an age discrimination 
law and an agency empowered to grant or 
seek relief from such discriminatory prae- 
V tices no suit may be brought undir sec> 
tion V of this Act before the expiration of 



15 sixty :days 



after proceedings have-^ bein^T^' 



commenced under State law, unless ism:nj ,_^ 
proceedings have been .earUer- terminafed^i'J^^ 
This provision requires that if .rthejjndl/ ;*^| 
vidual chooscs;to apply first to the|St^e;;:i| 
agency fbr relief he must give thecSt^^th^^ 
prescribed minimum period ini^whiehftogp^ 
take remedial action before he may Uuni,^i 
to the : federal courts for relief3Under4tne^^'^ 
ADEA. The provision does not" require th^t^'"^| 
the individual go to the State first in <^very;j^| 
instance. ■ f '| 

^'Several courts have properly recognized ^{^j 
th^ distribution. [The Report cites "-Smith pif 
V. Jos- Schlitz Brewing Co., 419 F.Supp. ' / 
770, 12 FEP Cases 1494 (DC NJ 1976); , 
Vazquez v. Eastern Air Lines, supra; 
Btftrand v- Orkin Exterminating Co,, 419 
F.Supp. 1123, 13 FEP Cases 1447 (DC 
Nlil 1976); and Judge Garth's concurring = / 
opinion in Goger v. H.K. Porter Co,, 492 
P.id 13, 17-18, 7 FEP Cases 71. 73-74 
(CA3, 1974).] 

**Other courti, however, have ruled that 
the complainant must go initially to the . 
State authorities in every instance, and ^ 
that the failure to do so requires dismissal ' 
of the fediral action. [The Report cites p 
Vaughn v/ Chrysler Corp., supra, Smith 
V. Crest Communities, Inc, 8 FEP Cases-j^ 
1328 (DC WKy 1974); Fitzgerald v. New ^\ 
Enfiland Tel. Sc Tel. Co., 416 F^Supp. 617, i ; 
127FEP Cases 1780 (DC Mass 1976); and ^ 
the majority opinion in Goger v. H.K. ^'k 
Porter Co., supra.] 

**It is the committee's view that an indi- 
vidual who has been discriminated against ^ 
because of age is free to proceed either f ^; 
under state law or under fedgral law." The-: f 
choice is up to the individual. However, as; ^ 
Section 14(b) makes clear, if the individual' | 
does choose to proceed initially under State^ i 
law, he must give the State agency at least ^ 
60 days to take remedial action^ before he ^ 
may commence a federal action." 

This language will provide fodder for a 
litigant who seeks to argue in court that ^ 
he was not required to proceed before the - 
state authority before bringing his ADEA 
action. It is not necessanly dear, how- 
ever, that the courts will follow the mter--^ 
pretation set forth in the Senate Report. , ; jV; 

The problem is that Congress did not re- -zl 
enact Section 14 when it voted to amend Y'^, 
the Age Act. When Congress amended Title v. 
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.^Vn oiFjhe 1964 Civil Rights Act in 1972, 
iSitfmadc various changes and then noted in 
pjlj^Conf^rence Report that "[i]n any area 
pSWhefe the new law does not address itself, 
^^^or.^ iii any areas where a specilic contrary 
^intention is not indicated, it was assumed 
^ithatuhe present case law as developed by 
^the courts would continue to govern the 
#applicabiHty and construction of Title 

i.'^'Whili this language was cited with favor 
^bY£the Supreme Court in Franks v. Bow^ 
Transportation Co., 424 U.S. 747, 
l%ri2 FEP Cases 549r 556 n;: 21 (1976), it 
^/shortly thereafter rejected the unaniinous 
^ : the courts of appeals that it is 

a violation of Title VII for an empioyer to 
maintain a seniori^ system that perpettiatis 
the effects of past discrimination. Sea 
, Teamsters v. U.S., 431 U.S. 324, 14 FEP 
Cases 1S14. 1526-1527 n. 39 (1977). 

IV. CONCLUSION 

The Age Act amendments are desi|ned 
' to accomplish three things: protegt em^ 
v ployeis above the age_or65 from age dis^ 
: crimination, outlaw inandatD^ fetiremant 
: . on : the basis of aga for almost eve^otie 
^ ^ 5 bilow the age of 70, and clarify procedural 
!^ matters that have been before the Supreme 
Court. 

'w,;? Therg is a possibility that the ban on 
I mandatory retirement may have an ironic 
' " effect on employees not near retireniaiit 
age. The ban will not preclude an employer 



from terniinating an employee for cause; an^^^ 
emplo^ea who is incompetent or unable to?^' 
perform his job is not > protected by theg; 
Act from being discharged or retired. j 

It appears that many employer^^^ 
tolerated less than" acceptable work- ;be;7 .r^ 
havior Ircm older employees who werr niaSr 
retirement - age under an early- retirement 
pro|retri? that could be used to. force these 
employees to retire. This^^option has beenp:- 
cut off tor employers by the ADEA amcndj^i; 
ments. ' :p 

, To retire or terminate an older employee t: 
"wiirraqii ire;! evidence that woujd stand i;up^^^^ 
in court that the empioyea was not per^ 
forxTiing properly, so that the employer can 
demonitrate that it was not acting on the 
basis of age. To obtain this evidence^ many , 
empbyers wUl have to make their program 
for e^^luating employees more honest; theyvvr 
may have to raise their standards. However, ; 
if an ennpioyer were to evaluate only its ; 
older employees under its more severe stan* 
dards^ this would amount to age discrimiv 
nation--lecause the older employees would 
be siajled out because of their age. 

Consequently, it would appear that the 
employer \^ouId have to evaluate all of its ' 
employeai, young as well as old, under its 
new star^dards to avoid a charge of age 
discriniination. Applying these new stan- 
datds to all of the employees oould lead 
to the termination of more younger em- i 
pbyeastlian would have been the case be- 
fore the ^ge Act was amended; 
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Mr. piaKiNS, from the committe© of confirenea, 
submitted the following 

CONPEREKOB RBPOBT 

, [T& accompany H.R 6383] 

The committee of confeTence on the diiagreeing votes of the two 
Housee on the amendment of the Senate to the bill (H-B. 8388) to 
amend the Age Discrimination in Employment Act of 1087 to extend 
the sge group of employees who are protected by the provyioni of 
sueh Act, and for other purposes, havine met, after full and free con- 
•ference, have aereed to recommend and do recommend to their respec- 
tive Houses as follows : _ ^ ^ ^-u ^ « 

That aiB Houie recede from its disagreement to the amtf^dment oi 
the Senate and agree to the same with an amendment as follows : 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment inseirt the following i 

BMOHT TITLE 

SsGTim 1. Thk Act rmy he oited as the "Age DwcHmimtion in 
Employment Act Armridmenti of 1978^-. 

aBNionirr atBTSua Am BMpLoysa bsvmfit piuitm 
Ssc. B. (a) Section Uf) («) Dtsemmn^im m Em^j- 

rr^nt Act of mi 2^.^^- .f«f«^i?f.^^^ 



after HrtMimdmP' a owma md the folhvnng : "and gueh seram^y 
system or employee bsmfii plan shall remire or permit tjm mvolmr 
titry retirement of my indtv^Ml spedfiBd by section JS(a) of tfus 
Aot heccMMe of thereof mchindiviM^^-. % n 

m The amendtneni made hy subsection {a) of thu Beotim shM 
take effect on the data of enactment of this Act, ewcept that, inths 
case o f employees covemd by a collective bargaining agrmmsnt whusli 
'ia in effect on September 1, lSf7, which was entered into by a labor 
'6rganieatimi (as defined by section e{d) U) of the Fair Labor Stand- 
ards Act of 1938), and uMmh woM otherwise be prohibited by the 
mvendment made by section 3 (a) of this Act, the arMnOrrhent made by 
subsection (a) of this section shaU take effect upon the Urrmnatimi of 
sueh agreement or <m Jamimry i, 19B0, whichever occurs first, 
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{af Ths^^ohibitums in this Act shall he limited to ifid{--?^^2 
"^T^^^^vidu^^ at least 40 pears of agehut'hss tha^70 yem^s of a^ 




(i) .Nothingan this Act ehaU be aomtTized to:^)ro7vibit G07npicl- j^^ 
f%~iM*€Ty retiteTnmt^.of^any employee who -has aitained 65 years of aae luty^^^ 
r^--)T^^'y''nbt 70 years' of age^ arul loho.for the 2-year period hmmdiately oefore 

retireTmri^^is employed in aiormphem^mLtiw or a 5 U 

poa-iticn^ if such emplc^ee is entitled to an imnvediate nonforfeitabls , jf^ 
annual retirement bemfit from a 'pension^ profitsha?ingj aavings^ or 
V deferred compensation pla% or any Gombination of mich plansj of ths 

ki'- '^ cmpl^er of such employee^ wMah eguuh^ in aggregate^ at Imst 

f;,Jr " ^*{^) In appT/yvng the rBttramsnt bmefit test of paragraph (J) of y^^p 
^ this mbseation^ tf amy s%wh retirement bermfit is in a form othertJmia l^^^^^ 
i^: straight life annuity (with no anmllary benefits) ^ or if employses pon^::,0J^ 
liv tribute to any such plan or make rollover co^MbutionSy moh bemfit-:J: f^^ 
ah^l be adjusted in accordance with regulatims prescribed by the':y,^y^ 
Secretary ^ after consultation with the Sdcretai'y of the Treasury ^ so '| 
V^ . thai, the bemfit is the equivalent of a straight life annuity (jmth no a-^^ 
t anmilary bene fits) under a plan to which envployees do not contribute --y'^^ 

V anduTiaer which nor oUover contributions argfrnd^^^^ ' 

" (d) Nothing in thi^ Act shall be construed to prohibit aomp^aory 
" retirement of any employee wh^ has attained 65 years of age but.mtv^\2^^ 

70 years of age^ and who is semng vmder a cordrmt of unlimitm , 
{ termre (or similar m^angemmt promding for imlimited tenure) at mi -Hj 
^f- institution of higher education (as defined by Bectwn JUOlXa) of the ? 

: Highsr Eduaatwn Aat of J965) . f 

^ > (b)(1) Sections le (a) ^ IS (a) ^ and IB (d) of the Age Discnmin^tion i.. 

in EmfloyTnem Aat of 1967^^ an otmMed by sub$&ction (a) of this sec- \ 
y. , tion^sndllt^eeffeot on Janwry 1^1979, i ^ |j 

?! (£) Sectimi JS(b) of such Aat^ m ammded by subsection (a) of this ^ 

section, shiitake effect on September 30 J 1 978% - ' ■{■ 

•>M ^< (3) Section JB(d) of such Act^ as amended by subsection (a) of 
ijv^ ; ; this Be€tion,is7'epeaIedonJidyI^L98S, ^ 



^^ 4, (a) Seoti&n 7(c) of the Age Discrimimition m EmploymeiU 
Aot of 19^ (09 6Seia)) is ammded by mserimg - ■(!)■■ after ■ 

\^\. the subsection designation and by adding at the end thereof the fol- 

^ loiJoin^ n£w paragraph * ^ 
:r ■ In an action brought under paragraph {1)^ a pirson shall be 

entitUd to a trial by jury of any issue of fact in any such aettpn for 
^1 recovery of amounts mmn^ a result of a mol<ition of this Act^ 
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^^^:p.^,^^ECTloX REPORT ' . ,^ / . ' 

^#if^P^'ifeiA€r equitable 'i^lfh sm^hthy any party iH luph 

'W^'- -(b) (n^Sectim f{d) of the Age jyiscrirmnation in Employ fnent 
"Aksi'^^- U.S.G. 6S6id) ) is am^ttded to read as follows ; 
^^d)'''No'Giml'a£tion may ie commfncul hy anhuUn'dital under thjmM 
^ti6n until 60 days after a charge aJleginjj unlawful discrnmnntion 



m 



mm 
' 1 



^^Jm bem filed with the Secretary. Such a charge shall be Med 
r^%^^-. "(i^ within 180 days aft^r the alleged unla-wful pram 
mJjS^rrJ; or ^ ^ ^^^^^^ ~. 



ice oc- 



. 171 a case to tvhick section JlJf{b) applies, within 300 days 

^""^^^^^ after the alleged unlawful praethe ocaumd, or within SO daps 




1 



after receipt by tU indMdual of notice of tcjvmiiatioyi of pro^ 
- -ceedinas under State laxo^ xt^hicHver is earlier, 
Uvo7i recetvifng siwh a charge, the SecrHanj shall promptly rwtify 
all persom named in s\ich charge as j>rospeotivB defendants m ths 
Hm md Bhdll prowptly seek to Blimimt^ any alleged unlawful prac- 
tice hy hifoT-m^ methods of conciliatUm, o&nferencc, rndpersmston. . 

{S) Tha armndment made hy paragmph (i) of thu subseriion shall 
take effect t^Uh respect to civil actions hrought after the date of emct^ 

ment of thU Act . . , , j # 

(a) (l) Section 7(e) of the Age Discrnrmmtton m Employrnsnt Act 
of 1967 (W UM.O. emie)) i$ amended by inserting ''{IV af^r the 
mibsecUm designation md by adding at the end thereof the fallowing 

new paragfaph* , \l' ]t 

"(I) For the p&rnod during which the Secretary w attempting to 
effect voluntary compliance -unth reguirewents of this Act through 
informal methods of amcihation, cmferewae, and persuasion pursuant 
to miisection (i),the statute of limMMs as provided m section 6 
of the PortalJa'PortaZ A at of IHT shall be tolled, but m n^ event for 
aperiodinemceBsofonsyBQr.'^l ^ . ^ * % *^ ^%»n 

(f ) The arm^ndTMnt made by paragraph {1) of thu sMbsectmn BhalC 
take effect with resj}eci to conrllhtiom crmmnu-fd by the Semtary 
of Lmor aft^r the date of enaeiment of this Act, 

pS^EnAL GOVERNMENT BMFLOYMBNT 

Sfa: B/(a) Section 2S(a) of the Age Dh^MmmaMm in Employment 
Act of Wef m U.S.O. e3Sa{a) ) U amended by wm^ting who are at 
' least 40 pern's of age^' after ''appUcants for employment'' and hy %n- 
^ ieriinq ^^persmmelmtim^- afle^ ^ - , ^ , 

{b)\l) Section SSm of title B, Unitsd States Oode^ veUmg to tern- 
pm^ary a^omimm^ after age fO, is repealed. . 

(BY Th€ analysis for chapter 33 of titU 6, United States Oode, w 
armnded by str^!mg out the item relating to section SSS§. 

{c) SeoHm 8335 of tUle 5, United States Code, relating to mmda- 
I tof^ ieparatian, is amended— . . ^ . , . 

(1) by striking out subsections (a), (o), (e), \d), ana {e) 

th^TBof * " - , t 

(gy^y redesignating {f) and (g) m subsectimis {a) 

and Vb)\rmpeoi%mlyi and , . .^4% 

(3) hj adding after stibBectio^n {b),m &o redesignated, the foe- 
lo%Ding Bubsectims r 
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Gmml Zane GovermMM 
. IS ye(W8 of Mrm€e0y^^!^ 



^^/fficm-the service.' The separation effectwe on the last day of tK$\'^M 
^^:J(^n^^4m^Mch:tU empUye& becomes age 68 o?^ com^pletes lB yea7%pf:^^M 
S3^::g^^^m^a8Jcao^ on lathmis of Parmna if theiv over that age^^^^^m 
pf^ixiAfK^^ mtify tJid employee in voting of the daU 

RSyr^i^^T^ in advance thereof. Action to separate t^^^^^ 

^imSMm/ptoyeeiannt'effec^^^^ the consent of the employee, unhltmMa^ 

f^^Hmtday^of-the mojith in[which tlie eO-dayTiotioe.expii^a., ^ji^t 
i^^^S^i^fjT} Tfw Presid^it^ hy^Emaciitive omer^ nuty exempt an empl^feB:M^ 
f^f"?^:'l^^ separation mider this section wlwn hs d^errrivrws 

th£ public inte^'est so mquires'^\ 

(d) Seation 83S9{d) of titU 5, TJmted States Code, relaMng to com- ; | 
putatimi of anmtity^ is mnmded by sM 

immrtirwinlim thereof ^hBCtimiSM '_' ' \ 

' (e} Section IB of the Age Discrimimtwn m EmploymBrd Act of ,yi 
1967 {§9 UjS.O. 6S3a) is amended by adding at the end thereof tm: ; 
followino ne\o mhsc^ctions : 
■ • ^^ \ f) Any peTBonml action of any department, agency^ or other j^^ 

tity re f erred to in subsection {a) of this seaiion sk^l not be subject tOy 
T,; or affected by^ my prmmion of this Act, oth^r than the pwimm of ' : 
n section ISCb) of this Act mid the prmnsiom of this sectiofU . ; 

" "(^)U) Civil Seimne Oommission shall tmdertake a study ■j.^i 

rel^iing: to the effects of the aimndimnts made to ihds secHon by t^^i^^A 
Age Discrhnmaiimi in Employnmnt Act Armndrnents of 1978, ^w^-'%'fx 
the effects of seceion IS (b) of this Act, as added by the Age Dts- , 
mmmation in Epmloyment Act Armndrmnts of 1978. v:.i 
, Ths CiviT Semm Commission ihcdl trammit a report Oo im 

f ; ; ; PrBsidewt and to the Congress containing the findings of the 0 ormfms- • 
f 'S sion remUing from the stttdy of the Comirdssion under paragraph (i) 1/ 
tr-f' of this snbBection, Such report shall be transmitted m later tha^-f-,/^ 

■ January 1, 19B0?\ ' ■ jJ 

(f) The amendments made by this section shaU take effect on ^ : f : 
* ^ SepteMer SO, J978, ewcept th^t section J5(g) of the Age DismmiT^, V; p 
f i tion in Employment Act of 1967, as amsnded by siibsection (e) of tms - ^; |; 
sectwn^ shdl take effect on the dats of encu^tment of this Act 

SBP0RT BY SECRETARY OF tABOR 

Se€. 6. (a) {J) Section 6 of the Age Discrimination in EmjAoy^^^^^^^ -^^^ 
ment Act of 1967 {SB U.SM. 6U) ^ amsnded by imerting (a) (l) ;L> 
after the section designation^ ana by adding at; the end thereof the ; ; 5 
follo^Dingmwse7Uence:^^Swhsh^yshMlim^lude~ , c4l 

(A) an examrMim of the effect of^ ths amendmerd made by- ■ 
sectioTi 3{a) of t}m Age^ Discrimmnatipn in Em^^oy7mn£ Act' 
Amendm£nt$ of 1978 in ramr^ the upper age UmMcMon estabUsh^:; 
ed by section if (a) of this Act to 70 years of age; _ 
i ^^{Py a detmmnaiioi% of ths feasitUity of eiimim^ing mwh 
: Umitation; 
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^Crz'm Sectimi Bia) of the Age DkeHimimtioii m Rmployimnt Act of ^ 

Wfmr^ as-so tede^ujnaied ly paragraph (i) of thw suUeation. as "-^x^;?^ 
'^d^nded by adding at the end thereof th6 following paragraph.!:. 



5£ -m.r^ 



m. 



te^^^(i^) .The 'Secretary ^ruzy un4e7^.alce the Btudy recimrcd by fwra^ ~ 
%^mvh^ (1) of this misectimi direothj or ly contract or other 

"^.arrangement,. , , • , ^ ^ ^ ^ fi^i 

^^'^ih) Section S of the Age Discrimination m Employ nveoit Act of 
W^mr. as amended hy mibsaGtiofi (a) of thi^ section, is further mmiided 

ly adding at the e^id thereof the following mw subsection.' . :; 

'Hh)The rep&rt required by siAseatimi (a) of this sectim shall he \j 

' /f3fismitied to ths President and to the Congress as an intenm report ^ ; 

not later^ than January I, and in final fortn not later tfian 

r January l,198i,'\ .i} 

AUTBOBiMTjON OF APPBOPBIATIONB 

Sec 1 Section 11 of ths Age Dtsorimin^tion in E mployment Act of \ 
' 1967 {29 XJ££. 636) U amended by striMng mit not m ewcess of 
: S5fi00fiQO for any fiscal year^-K ^ 

'^.r . And th© Senate agvoe to the same, :' v 

Cabl Pereiks^ ' 

John H, ] 
Edward P* BbarDj , ^ 

C- Michael O^ MYmSj 

JOSIPII Ap Le FANTfij ' V 

' Tm Weiss, i, 

W. L. Clay, 

BaMASAR CORRADAj f 

I Claude PepfeRj i 

EoKAua A. Sarasik, j 

0. POTSELL, A 
Paul FlNDLETa " 
)' QladTS NoOlf SWU^MAN, ^; 

(only for consideration 1 
ol iictlons 4(c) and 5, 
relating to Federal 
; , * Government employ- - 

V" mentj Q£ the House ji 

bill), 
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- , f=^i.^...... 

Cec Heptel ( only] if Of '^^^^^ 
consideration of- sea 



mm 



tions 4(c) and 5, relat-^^r 
ing to Federal Govern- . 
ment employment, of ij^^-^ 
the House bill), . 
EdDerwinskt (only for _^P^2> 
consideration of 
, ^, 1 tions 4(c) and 5, relate "Wf £i 
\ : ing t6 Federal Govern- _ 

ment employment, of , ^ j./^'f " 
the House bill), 
Managers on the Part of the HomeM 

H. A* W11XTAM8, ^ 
Jeknikgs Rakdolth, 

Qayixird Kblbon, 

Edward M^ Kennedy^ 
J. Javits, 
Dick Schwi;iker, 
EoBffiT Stafpobd, 

Mcmagsn m the Part of the Smaie^ 
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l-^ mThe managers an the part of the House and the Senate at the con- 
^fSerice oh the'disagreeing votes of tlie two Houses on the amendment . 
tef^heSenate to thebm (B.E. 5383) to amend the Age Discnmination .. - 
pin^EraploymenfAct of Wer to extend the age group of employees T.ho.*^*, 
yWprotfected by the provisions of such Act, and for other pur pos^, .,^,,^ 
Psubmit the f oUowing joint statement to the House and the benate, -^.^ 
r 'in explanation of the effect of the action agreed upon by the manageis 

and recommended in the accompanying conference report : _ 
t : The Senate amendment struck out all of the House bill after the 

enacting clause and inserted a substitute text, j * # xi,„ 

The House recedes from its disagreement to the amendment of tfte 

Senate with an amendment which is a substitute for the House bill 

and the Senate amendment. The differences between the House bill, 

■ the Senate amendment, and the substitute agreed to in conference 

■ are noted below, except for clerical coi-rectiona, conforming changes 
made necessary by agreements reached by the confereei, and mmor 
drafting and clarifying changes. 

BONA Wra& OCCUJATIONAL QUALirlCATION IXOEPTlON 

Smmte ainendmmt\ . . 

The Senate amendment clarifies the meaning of section 4(t)(U 
which provides that it is not unlawful to mandatorily retire an em- 
ployee at an age less than the upper age limitation m the Age Dis- 
, crimination in Employment Act of 1967 wher| the employer demon- 
I ]• , strates that age is a bona fide occupational qualiflcation. 
^ . I The Howe bill 

j ' ' The House bill contains no comparable provision. 
p ' OonferBnce agreeTneiit 

I ■;■ ..' -The Senate recedes. -.j jj. „„i„^ 

' ' " " The conferees agree that the amendment neither added to nor worlcea 
3 any change upon present law. 

■^.^ PHOHramON AGAINST MANDATOKY RETIBEBCEirT 

Semte amendment 

The Senate clarifies section 4(f) f2) of the act to prohibit the manda- 
tory retirement of an employee within tho protected age group pnrsu- 
ant to a bona fide employee benefit plan or seniortty system which re- 
'Jl/ quires or permits such treatment. 

'jf; Hoim hill 

. . The House bill is sutetantially the same. 
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^M^^m^'^^swiXB^ recedes to the Senate amenclment. 
^r*Si?^'x#The conferees agree that. the purpose of the amendment to section' ''"^^^ 
r^ij^.;^^¥(f) (2) to make absolutely clear' one of the original purposes^ofi-%^|- 




j,:c -r:Ia McMoftm v. United Airlines^ 98 S. Ct 244 (1977), the Supreme -jf^^ 
W^M-^ .Court held to the contrary, reversing a decision reached by tlie FburtK 
f^l^ ^Circuit Gqurtof Appeals, 542 F.2d 217 (1976). The conferees specifi- 

J cally disagree with the Supreme Court's holding and reasoning in that ^~^^M 
«j oise* Plan provisions in effect p^^ the date of enactment ai?^hot^ '#^ 
exempt under section 4(f) (2) by virtue of the fact that they antedatej^a ^jl 
£% lthB act or these amendments. ^ ^.%^p 

. COLLECTIVE BARQAlKINa ESSMFTION I 

The Senate amendmMit defers the effective date of the prohibition J. 
againet; mandatory retirement of persons 65 through 69 yearn of age 
if such retirement is required or pemittod by tona Me einplcq^ae bene-; ' ^,^J| 
fit plans or seniority systems provided by collective bargaining a OTee- 
ments in effect on Septamber l, 1977* The effective data of the prohibi- 
tion in these situations is the termination date of the collective ^ 
bargaining agreemant or January 1, 1980, whichever occurs first* 

House hill ■. '0. 

Hie Housa bill delays the affectiva data in such cases for colleetiva ||| 
bai*gaining agreements in efltect at least 30 days before the date of ^^^^^ Jj^ 
enactment. The delay is for2 yeai^ after the date of anactment or until. I ^Sf 
the termination of such agreemant, whichever occurs flrst, ''' '^^^^^''M 

GonferenoB agreenisnt CI 
The House recedes* ? 



BONA rmE EXECtm^E EXraPTION 

Senats amendniBnt 

The Senate amendment provides that certain high-level eKacutives 
may be mandatorily retired between the ages of 65 and 70. The amend- 
ment includes in the exempted group those who are members of a 
select group of management or highly compensated amployeeH who 
are entitled to an immediate nonforfeitable annual retirement benefit 
provided by the employer which is the equivalent of a straight life 
annuity equal to $20,000 per year, exclusive of social security^ amountB 
attributable to employee contributions and contributions by prior 
employers. The Senate amendment provides that the Secretary of 
Labor shall annually adiust the i^tirement income amount to reflect in- 
creases or decreases in the cost of living. The amendment aLso authorr 
izes the Secretary to develop regulations regarding the computation 
of the retirement income test^ 

HoumhiU 
The House bill contains no such provision. 
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tfiCT^bPtlGNFERENCE COMMITTEE REPORIfe 



.i-..SThe%ou9e^ rS^^ amendment. To prevent; an employer 

Su''^iTOm:circumVenting the law by appointing an employee to a bona fid© 
l^^^'^eMutive or high' policymaking position shortly before retirement m 
'^^l.ord^to permit "compulsory retirement of that employee, the confer- 
t#lnce: agreement provides that the exemption applies only to those em- 



fDr^th©[^2^'yearSi^ prior to in such" a 

p .TJnder. the conference agreOTient, the retirement income test as raised 
l-^fSDm $20,000 to $27,000 per year and the provision requinng the bee- 
itjgTCtary of Labor to make an annual adjustment for increases or de- -j 
^^^creases in th^ cost of living is eliminated. In calculating the retirement :| 
i3income figure, the conference agreement, like the Sena;te amendtnent, . r 
^^ekcludes amounts attributable to sociaV security, employee contnbU' 
r^'tibns, and contributions of prior employers. ^ 
Th© phrase '*bona fid© executive or high policymaking .position is 
intended to clarify the clasi of employees covered by the Senate amend- 
ment. Concerns were expressed by the conferees that low-level man- 
H agersj supervisors, or blue collar woricers could be mandatorily retired 
% under the Senate amendment. The conference agreement make clear 
' ' that an employee will not be subject to mandatory retirement solely 
because he or Bhc meets the retirement income test. The employee must 
also be a bona fide executive or high policymakinff employee. 

The definition of bona fide executive under the Fair Labor fetand-^ 
ards Act of 1938 contained in 29 CF.R, 541.1 is intended to be a guide- 
line for determining those employees who meet the denniticrti pf ex^u- 
tive for purposes of this amendment. However, that definition has 
been expansively interpreted, whereas the amendment is intended to 
cover only certain high level executives of employers who are sUDl^^t 
to the provisions of the act The conferees a^ree that to fad wjtmn the 
' - test the employee must be a bona fide executive as defined in 20 0,F,B- 
541.1 and in addition meet the criteria described below. Although the 
examples used to describe such criteria refer to corporationij the con- 
\ fer^s do not intend'to exclude any covered employer* _ 

— Typically the head of a Bignificant and substantial local or reponal 
I operation of a corporation, such as a major production facility or re- 
\ tail establishment, but not the head of a minor branchy warehouse or 
% Tetail store, would be covered by the term "bona fide eKecutiyey Inm« 
I viduals at higher levels in the corporate organizntional structure who 
i po^esi comparable or greater levels of responiibility and authority as 
measured by established and recopni^ed criteria would also be Covered, 
The heads of major departments or divisions of corporations are 
usually located at corporate or re^onal headquarters, With rtspect 
to employees whose duties are associated with corporate headquarters 
^ operations, such as finance^ marketing, legal, prcduction and manufac- 
^ turing (or in a corporation organized on a produethne baaii, the man- 
agement of pi-oduct lines), the deflnitiOTi would cover employees who 
head those divisions, - ;^ 

^ In a large organization the immediate subordinates of the neads or 
thf^e divisions sometimes alRo exercise executive authority, withm the 
meaning of this exemption. The conferees intend the definition Xomv^x 
such emplovees if they possess respoMibility which is comparable to 
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y^OT^iraj^itH^^ hy-iU hmd of a significant anOuB^::a 

^^'47* "i-^ The conferees aHded the tenn ^^high policymaking position^' in order 
P*?i^toiai^^ not.:-!bona fider,f=| 

Sufelf MecutiT^^ thii^amendrnent could nevertheless, fall within the^^J 

^i^T¥*T|semptiori: of employees, is limited to those individuWsl^;;sj 

ft^^4%who Save little or no line authority but whose position and responsihiK*|J 
^3^%^ir*ity .ftte such that they play a signiacant role in the development|9f^^^^>^ 



^,^;|ggSnaibiIity would be to evaluate significant ecanomic or m&ntmr/^^^ 
■^;/'*trends and issues, to develop axid recommend policy direction to the 

top executive officers of the eorj>oration, and he -svould have a signifi-.. ^ - 
cant impact on the ultimate decision on_ ^ueh polieies by virtue '^f his ; ; 
expertise and direct accass to the decisionmafter^. Such an employee 
would meet the daflnition of a ^^high policymaking^' employee. 

The conferees further a^ee that this exemption is not applicable to 
Federal employees wvered by seetion 15 of tiie act. 

COliU^E AND TOTO Hairy FACtrLTT EMlffHON 

Senats amendment 

The Senate amendment permits mandatory retirement of college 
and university facultv members between 65 and TO years of age who 
are serving under a (ijntract or similar arrangement which provides 
for unlimited tenurt* 
House hiU 

The^ House bill ^ntains no coniparmble provision, 

OonferenGe agrmment ^ i 

The House reeedei with m amendment which provides that this 

exemption is repealed on July 1^ 1982, j. i 

The conferees n^eed that this proviBion is not applicable to Federal 

employees coveredhy section 15 oi the act* 

SAISIKO THE WrmR AOl UMITATION : 

Senate amendment 

The Senate amendment mimu the upper age limit of the act from 65 ; 
to 70 years of sgs effective January Ip lflTO, 

House bill 

. The House bill raises tiie upper age limit of the act from 65 to 70 , 
years of age 180 days following the date of enactment, 

OoTifermoe offreemBfi^ ] 
The House recedes. > 

BimOVlIQ^O UPPER AGE LIHI^^ h 

House hill - ] 

The House bill amends section 12 of the act by eliminating th© upper f, 
age limitation for most civilistn Fideral employees, but does not affect" 
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^^i^n^^^erfii employees whose retirement is req uire d or otherwii^- 
i^'kutKoriied by statute; '^ ^vk v:. ^ 

^S:^The House hill also makes it clear that section 15 of the act relating; 
^^ftb^Federsl employees is independent of any other section of the act,\ 
|r^^^£ iection 12(b) which contains the age Hmitation for Federal: 

^ ehaployees,! - ^rA, ^ . r:^^^ r^'^ P - 

.-§^h©"Hoiise!Mll ^leo reonires the Civil Service Commission to studyi; 
|tli5effects£o£ thsiairiendments concerning Federal employees. The 
?iTommi&Dn iB required to reix)rt its findings to the President and to 



^:^^^6^n3Clftter than January 1, 1979, 
7SmSie arnendment 

V; J'hs Senate amendment contains no comparable provisions- - ' ' 
'G^feTdwe agreement 

--ThiB Senate recedes, with an amendment which provides that : 

1. The effective date of the elimination of the upper age hnut 
for Federal smployeei is September 30^ 1978. _ 

2, The Civil Service Commission study of the Federal employee 
provisione will be completad and transmitted no later than Jan- 
uary 1, 1980, 

REPDIOT m THE SECRETAET OT I*A30R 

Semte amsndmerU 

The Senate amendment requires the Secretary of Labor i 

1. To conduct a study on the effect of raising the upper age 
limitation to age 70^ the feasibility of raiiing the limitation above 
TO years of age, and the feasibility of lowering the minimuin age 
for coverage under the act ; 

2. Requires that an interim report be submitted no later than 
S ymrm after the effective date, and that a flnal report be submit- 
ted no later than 3 yeaw after such effective date; and 

3* Provides that the Secretary of DaW may carry out the itudy 
directlyj or by contract or other arrangeinent. 

HcmeiUl 

The House bill reqtiires the Secretary of Labor. 

1. To submit an interim report to the President and the Con- 
gress no later than 1 year after the eflPectiviB date, and a final re- 
port no Istar than 3 years after such effective date \ and 

2* To conduct a study, to determine the feasibility of elimmat' 
ing the upper age limitation established in section 12(a) of the 
act 




^ f^^CanfermcB agreement 

S 4 ' Tlie House recedes witii an amendment which i 

1. Provides that the Secretary's interim report shall be sub- 
mitted by January 1, 1981 and that the final report shall be sub- 
mitted to Gongresa and to the Preaident by Janua^ 1, 1982; 

2. Provides that tin study focus on the feasibility of eliminat- 
I* i ing the upper age limitation I 
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S^Strikoi the roquiremont that the study focus on the feasi- 
bility of lowering the minimum age for coverage under the act, 
while retaining the requirement that the study focus on the effect 
of raising the age limitation to fO and the feasibility of raising 
the ara limitation above 70 years of age ; 

4, Requires the Secretary to examine the effect of the bona fide 
executive and tenured faculty exemptions and to make recom- 
mendations thereon ; and 

; S. Bequires the Secretary to complete the itudy required by sec- 
tion 5 of the act. 

The cmferees intend that the Secretary adopt the report and rec- 
ommendation a§ his own whether or not it has been contracted out* 



SmaiB amendment ; 

The Senate amendment eliminates the requirement in section 7(d) ^ 
of the acyt'thdt an individual notify the Secretary of Labor before the 
commencement of a civil action no later than (1) 180 days after the ; 
allepd unlawful practice occurred; or (2) no later than 800 ^days 
after the occurrence of the alleged unlawful practice if the aggrieved . 
individual chooses to commence proceedings before a State agency ,| 
which is empowered by State law to grant or seek relief from afee | 
discrimination. ^ 

Ths Senate amendment retaini the requirement that no civil action n 
may be commenced by an individual until notice of intent to file suit ^ 
has been given the Secretary not less than 60 days prior to commence- 
ment of such action. 
Housa bGl 

The House bill contains no comparable provision^ 

Oonfermae agreiTmnt 

Tha House recedes with an amendment retaining ths 180-day and 
300-day time limitations in section 7 (d) , but requiring th^ a "diarge _ , 
rather than a '^notice of intent to iue'' be filed with the Secretary of 
Labor witiiin thii period. The 300-day limitation and related Stat© . 
deferral yrocedureg are described in more d^ail in Senate Report , 
95-493 at pages 5 to 7. The conferees adopt this discuision in the , 
Senate report. . ' 

This change in language is not intended to alter the basic purpose 
: of the notice fraquirement, which is to provide the Department with 
sufficient information so that it may notify prospective defendants 
and to provide the Secretary with an opportunity to eliminate the ^ j 
alleged unlawful practices through informal methods of conciliation^lf^? 
Therefore, the conferees intend that the *^charge" requirement will be^;^ - 
satisfied by the filing of a written statement which identifies the poten- }~ 



discriminatory. ^ . - 

^The]^ conferees agree that the "charge" requirement is not a luns- V 
dictional^prerequisite to maintaining an action under the ADEA \ 
and that therefore equiteble modification for failing to file within J 



ISO-DAY NOTICE MIQUIREBIENTS 



itial defendant 




action believed to be i,. 
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iiiob-rolatcd bonefiti. Second, it includei liquidated damages (calcu- 
lated as an amount equal to the pecuniary loss) which cbmpenaate the 
ag^eved party for nonpocuniaiy losses arising out of a willful vio- 
lation of the ADEA; 

%The Supreme Court recently ruled that a plaintiff is entiWed to a 
jiiiy trial in ADEA actions for lost wages, but it did not dGoide 
' .whether there is a right to jury trial on a claim for liquidated damages 
Lor^r^ Pom^ m B,QL 866 (10f8), Beoauie liquidated damagis 
are in the nature of legal relief , it is manifest that a party is entitled 
to have th© factual issues underlying such a olaim decided by a ju 
The_ AJQEA as amended by this act does not provide remedies of a 
punitive nature. The conferees therefore a^ree to pcmlt a jury 
on the factual issuat underlying a claim ror liquidated damages be- 
cause the Supreine Oourt has made clear that an award of liguidttid 
damages under the FLSA is not a penalty but rather is available in 
order to provide full compensator relief for Iotos that are^-too 
obscure and difficult of proof for estimate other than by Hquidaled 
d.mimm^\ Ovefmght Tramportatim Oompany v, 3Imel 316 U.S. 672, 
588-84, (1942). ~ 

AOTHORIEATIQN OF AppHOPEIA'nONS 

Bouse hUl 

i The House bill eliminates the current authorization calling of 
JSiOOOjOOO for any fiscal year for the purpose of administering the 
ADEA. 

S0mU amendment 

The Senate amendment contains no comparable provision. 
Omifm*mcB agreemmt 

The Senate TO^dis. 

ADVISORY COMMITTEE ON SHELTERED WORKSHOPS ? 

S§nat$ arnsndmant 

The Senate ainendment requires the Secretary of Labor to appoint 
a committee to advise the Secretary on the administration and enforce- 
ment of section 14 df the Fair Labor Standards Act. x 

ffouse bill : :i 

The House bill contains no comparable proviiion» 
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the time period will bo availablo ^ plaintiffa^mdw f|e, e.y., 

Dartt V. hm Oil Co,, 689 F. 2d 1268 (10th Cir. 1976), afflrmod by on 
evenly divided court,' 98 S. Ct. 600 (1077) Vg^^%''' 
dmtAiB, Inc., 16 FEP Cases 610 (Bd Cir. m^rOharlwr v. S. 0. 
Johmm & Bm, lm,, BBS P. 2d 761 (6th Oir. 1977). 

' TOLMKG OF THE STATUTO OP UMITATIONS DCWNO CONOILIAnON 

Senate amer^Tmnt . 

,The Senate amendment amends iection 7 (e) q{ the act to ^ovide 
that the statute of limitationB as provided in section 6 of the ^?rtai- 
to-Portal Act of 1947 shall be tolled (for a period^ not exceeding 2 
years) during the period in which the Swretary of Labor w attemot- 
inff to effect voluntary compliance pursuant to section 7Jb). Ahis 
amendment does not apply to conciliation required by section 7(d). 

House hill 

The House bill containB no comparable provision, 

\ Omferenae agreement . u ■ j < 

The Houst recedes with an amendment which limits the penod ot 
tolling to 1 year rather than 2. _ , - *„n5 „„ tiio 

. Th? conferees , agree that it is appropriate ior the .tolling of the 
^ statute of limitations to begin when the Departtnent of Labor states, 
, in a letter to the prospective defendant(s) , that it is prepared to com- r.- 
menceconciliation pursuant to section7(b) of the act. _ 

The conferees wish to make clear that conoiliation is not MU"s- 
dictional prerequisite to maintaining a cause of RCtion under the act. 
: In Brenmn y Ace HarOiom-e Corp., 495 F. 2d 368 (8th Cir. 1974), 
the court reflected a proper understanding of the conciliation require- 
ment in rejecting the employer's argument that the statutory directive 
■ : is a "condition precedent to the court entertaining lunsdiction of the 
.-.T leeal action." In that case the court correctly noted that section 7(b)- - 
ii' " Grants to district courts the equitable discretion to stay lawBuits pencl- 
' , fng before them in order to permit conciliation to be completed before 
the lawsuit continues. 

Senate armndimnt . u v.* u 

The Senate amendment provides that in any civil action brought by 
- a person alleging discrimmation on account of age there shall be a 
right to a jury trial if the action involves monetary damages, whether 
or not equitable relief is sought by any party in the same action. 

HomebUl 

The House bill contains no comparable provision. , 

Conference agreermnt , . 
• The House recedes with an amendment which provides for a ]ury 
'^i' trial on any issue of fact in an action for recovery of amounts owmc 
-^V.ff a repult of a violation of the ADEA. Under section 7(b) whi4,^,,,^ 
"-y: 'incorporates the remedial scheme of sections U(b), 16 and 17 of the 
'^'FLSA, "amounts owing" contemplates two elements rFirst, it includes- 

'items of pecuniary or economic loss such as wages, fringe, and other-^- .* 
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Oanference offfeerMT^ 
Tlie Sanat© rtcades. 



ATOTOTOT Wi HAWEINij 



John Dent j 
Edward P. Bkato, 
Michael O. Mtehs, 
JoaEPH A, Li Fant^, 
Tm Weiss, 

W. L. GLAYy 

Bawasar Gotoadai 

Aja^r Hi Qutb^ 
Ronald A. S arasik, 

0. Potsell, 

Paul Fikdmy, 

GLADYfi Noon Sfellmak 
(only for consideration 
of sections 4(c) and vS, 
T^latirig to Ftderal Gov- 
emment emTjloymentj of 
the Honia bill)'} 

Ceo Hefiel (only ior 
conBideration of sectionB 
4(c) and 5, relating 
to Fedeml GoTernment 
employmftnt, of the 
House bill), 

Ed DEHwiKSKr (only .for 
coniidaration of sections 
4(e) and 5, relating 
to Federal Government 
employmanti of the 
House bill), 
Manaffera on the Part of the Borne. 

H* A. WlIMAMi, 

Jennikqs Rakdqlph, 
Claiborne Pell, 
Gaylord NelsoKj 
Don Bieq^j 
Edward M. ^knedTj 
J, Javits, 
Dice Schweiker, 

EOBERT StAITORD, 

John H* Ohaieb, 
Mwmg&Ts on the Pm^t of the SewU, 
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Age DisGrimination in Employment Aet 

Text of the Age Discrimination in Employment Act of 1967, P.L. 90-202> ^ctiveJune : 
12, 1968. The Act reads as last amended by the 1978 Amendments^ 



STAIBMENT OF FDWrnGS AND 
KJWDSE 

Sec, 2, (a) TTie Go finds 
and dedans that— 
' ti) in the faee of rising produetivi^ and " 
affluenceV older vworkeri And themselvis 
disadvantaged, in theit^e^ to retain 
employmentifahd espf dally to regain fm- 
■ ploymtnt when displaced ftom jobs; 

X2) thi^ Sitting ^ i^^^ limiti 
- If gardless of pbtiritial fbr Job paiformance 
r", ^ his become i a eommon pi^ctice^ and ear- 

r , tain otherwise desirable praetices 
^ work to tiie disadvantage of older peiions; 
(3) the Uiddence of Unemployment, 
especially long- 1^ unemployment with 
5/ J '^lisultant drteripration of skilli morale, and 
3 employer iaicejp^ relative to the 

i^s ir younger ages, Tiigh among / Older ; werkersj 
Tilr i|ii4heir numbers are great and growing; and 
r"' itheir em 

f r (4) ^ the existence ^in industries affectinf 
.cotnmeree of y arbitrary diicriminati^^ in 
I ■ enipl^nient because of agC; burdens com'^ 
-merce and the free flow of goods in com- 
- meree, ; - ; / 
vt:^' ;;^v(b) It isrtherefbre the purpose of this 
Bilf^ct to promote emple^ent of older per- 
sons based m their kbUi^ rather than a^; 
'^ IJ to prohibit: arbitrary age discrimination in 
S-^ mpli^ment; t workers 
^ id - find^ w^i of i meeting problems arising 
from the impact of age on employment* 

JP^^EDUiDATld^ .RESEARCH PRO- 

■ :3|||/;IGR4M^' yft : . ^ ' ' ■ ' /^-S';- ' -y 
:1 : JS^.^:3l (a)iTiie Secretary of Labor shall 
5 undertake studies; and provide information 
S - to> labor unions,^ management, an^ the 
^ a - ,g concerning the needs and 

4? . labilities . of older workers, and their poten- 
ft! itials for continued employment and contri- 
%Priution to the economy. In order to achieve 
.|./\i'the purposes of this Act, the Secretary of 
ipJsLabor shall carry on a continuing program 
|f Wof education and information, under which 
rl^ jl he may, among other measures; 
#r (1) undertake research , and promote 
iK^Z^esearcH^ to reducing barriers 
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to the employmint of older pgrsoni, and 
the promotion of measures for utijiiing 
theirjkills; = ^ 

(2) publiih and A otherwise make ayail-; 
able to employirs/ professiOQal societies, 
the various media of coramunieation and 
other interested pe^ons the todings iof 
studies and other materials for the promo^, 
tion of employment; ..rr---''"''^'''^-^-^' 

(3) foster, thtoughH^the public^ employ- 
ment service system and through coo^ra-- 
tive effort, the development of facUitiei of 
public and private agencies for expanding^ 
the opportunitiei and potentials of older 
persons^ 

(4) sponsor and assist State and swim^: 
munity informational and edueatidhai 
programs. . 

(b) Not later than months after; the 
effective date of this Act, the Seeretary 
shall recommend to the Cotigress any mea^ 
sures he may deem desirable to change the. 
lower or upper age limits set forth In sec-; 

tion 1 2 . ■ " •■ - . . ■ - ' ''I ■; J', p ^ : - ' % 

PROfflmmON OF AGE DisCTniiroA^ 

HON . 
S^. 4. (a) It shall be unlawftl 
employer^ / ■ ' / ^ 

(1) to fail or refuse to hire or ; to dis^ 
charge any individual-or otherwise dis- 
criminate against" any individiia^^ 
respeet to h is compensation terms , iConSi- 
tions, or privileges of employment, because 
of such individual's ager " ^ k 

(2) to limit', ^ segregate, or classify : his 
employees in any .way ^which would deprive] 
or tend ^to deprive any individuar of em-^ 
ployment opportunities or otherwise ad- 
versely affect his,r status , as an emplojree,^ 
because of such individuars age; or 

(3) to reduce the wage rate of^ any eni^ 
ployee in order to comply with this Act* ; 'I 

(b) It shall be unlawful for an employ-^ 
fment agency to fail: or refuse to 
employ mentj . or otherwise to discrimtnate] 
against, ^ any individual because of such^ 
individual^ age, 'pr ta clas^ 

" -^m^. -m-- 
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imploymint any individual on the basis of 
sueh individual'i age, 

(e) It shall be unlawful fbr a labor or= 

; ^1) to ^xdudg or to expil from its mem- 
l^hip or othetwiia to d'wimiiiate against, 
any individual because ofh 

^ y(2) to llfnltr segi^atej or clasii^ its 
membership,' Of to, clftMi^^^^o^^ refuse 
tb reftr for emplqymerit any individual, 
in L any way whieh wduld deprive or tend to 
deprlvi any individual of einployniant op- 
poftunid^, or would limit lueh imploymint 
apppAunities or othii^ise; adversely affeet 
his itatus as an employee or as an appli- 
iant^ifbr employmant, bicause of such 
inidividuars ^ge; 

P^(3) to cause or attimpt to cause an em- 
ployer to discriminate against an individual 
in violation of this sect ion ^ 

f It shall bi unlawful for any employir 
to discfiniinate against any of his employees 
or applicants for ernploynient, for an em- 
ployniiht agen^ to cdUcriniinate against 
any individual, pr for a labor organization 
io discfiininate against thereof 
or ipplicaiit for minibersfiip, bicause such 
individual mimber* of applicant for mem- 
bfe^hip, has opposed any ; practice made 
unlamul by this segtioni or because such 
individuai, member^^oriapplic^^ for mem- 
benhip has made^a charge, testified, as- 
sistid, cir partidpated^^i any mannar in an 
inveitlgatibri, proceading, or litigation 
under this Acti 

!fi;(i> It shall be unlawful for an employir, 
labor orfaniEatlonr or ! amp lo^ ap^^y 
ffiprint qi^ pUW t©^^ printid 

or- pubiishedi any notice or advertisenien t 
relating^ to empl^mint 'by such an em- 
pld^f or membership in or any dassiflcation 
pi^^^teitar foomplc^mint^^b^^^ a labor 
jp^anization, or^rilating to any classifica- 
tipn or referral for employment by such an 
employment agency i indicating any pref^ 
irencap li^tatioru spiciflcation, or dis- 
crimination, based on age. ; 

(f>^It ishair not be unlawftil for an em- 
ployef, employmi^ agency, or labor 
ptgahiiation— 

tb^take any action otherwise pro- 
ifubited uiiider subsection {a),;^b), (c 
(a)^brthis: section where age is a bona fide 
occupational qualifieation reasonably nece s- 
laiy 7 to^ the normal operation '[ of ; the par- 
ti^ar business, brp where the differentia- 

^ J publlihwl by Tb* Barei 



tlon is based on reasonable factors other 
than age- 

(2) to observe the terms of a bona fidi 
Siniority systini or any bona fide employee 
benifit plan such as ritiremint^ pension, 
or Insurance plan, which is not a subter^ge 
to ivade the purposis of this Act, except 
that no such employee binefit plan shall 
excuse the failure to hire any individual, 
and no such seniority system or employei 
benerit plan shall require or permit the 
invplunta^ retirement of any Individual 
specified by section 12(a) of this Act be- 
cause of the age of such individual. 

[1978 AniindminUi Section \ 4(f)(2) was 
amended to include the following language: 
"and no such seniority system or employee 
benefit plan shall require or permit the 
involuntary retirement of any individual 
specified by jeetion 12(a) of this Act be- 
cause of the age of such individuah" This 
amendment is effective as of the date of 
enactment of the 1978 AmendmentirHow- 
ever, there is an exception in the case of 
lemployees covered by a collectivejbargaining 
agreement in' effect on September 1, 1977, 
which was entered into by a labor organisa- 
tion (as defined by section 6(d)(4) of the 
Fair Labor Standards Act of i938)r and 
which otherwise would be prohibited by the 
1978 amendments. This exception is effec- 
tive only until the termination of such 
agreement or on January 1,1 980, which- 
ever occurs first J 

(3) to discharge or otherwise J discipline 
an individual for good cause. 

STUDY BY SECRETARY OFXABOR 

See* S(a)(l)* The Secretaiy of Labor is 
directed to Mndertake an appro^ study 
of institutional and other^? arran|ements 
giving rise to involuntary retirement, and 
report his vfindings and any^ appropriati 
legislative recommendations to, the presi- 
dent and to the Congress, Such study shall 
include— 

(A) an examination of the effect of the 
amendment made by section ;3(a) of the 
Age Discriminatipn Jn Employment ; Act 
Amendments of 1978 in raising the upper 
age limitation established by section 12(a) 
of this Act to 70 years of aga; ; : j;: ; 

(B) a determination of: the teasibility of 
eliminating such limitation; 

(C) a determination of the feasibility of 
raising such limitation above 70 years of 
age; and . . ~ 
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]D) an examination of tho efftet Q^^*^ 
exemption eontalnid In section 12(c), 
relating to certain executive employees, 
and the Cexemptioh contained in section 
12(d), relating to tenured teaching pcr» 
sonncl. 

(2) Tlie Secretary may under^ke the 
itudy!^ required by paragraph (I) of this 
subsection directly or by contract or other 
arrangementi 

(b) TTie report required by subsection 
(a) of this section, shall be transmitted 
to the P^sident and to the Congress as an 
interim report not later than Janua^ 1/ 
{19BU and ih flnai form not later than 
January 1, 1982. 

[1978 Ameadmiiitsi Subsections (A), 
(B), (Q* and (b) Were added to redesig- 
nated Section 5(a)(1). formerly Section 5 of 
the Act. Subsections (2) and (b) were also 
added to provide for a study of the effects 
of the 1978 Amendments.] 
ADlvmflSTRATION 

1^' S^/ .6/ The Secretary shall have the 
■''power--, ". 
(a) to make delegatiohSs to appoint such 
agents and employees, and to pay for tech- 
nical assistance on a fee-for-serviee basis, 
as he deems necessary to assist him in 
the performance of his tiinctions under this 

- Act;-:#r ''' -- --- '-^ 
(b) to cooperate with regional* State, 

local, and other agencies; and to cooperate 
with and' fUrnish technical assistance to em- 
ployers^ labor organizations, and employ- 
Anient agencies to, aid in effectuating the 
purposes of this Act. 

RECORfaKEEPING, INVESTIGATION, 

Sac/ 7i (a) The Secretary shall have the 

- power to make investigations and require 
4he keeping of records necessary or appro- 

i priate for the administration of this Act in 
Saccordanee with the powers and procedures 
^ provided iin sections 9 and 11 of the Fair 
; Labor Standards Act of 1938ras amended 
(29 U.S.Cr209 and 211). . 

(b) The provisions of this Act shall be 
enfgrced in a&brdance^ with the powers* 
^-remedies, and procedures provided in sec- 
tions n(b). 16 (except for subsection (a) 
thereof), and 17 of the Fair Labor Stan- 
di -dards Act of 1938. as amended (29 U.S.C. 
itr^yaiKb). 216, 2V7) and subsection (c) of this 
M -^'section; Any act prohibited under section 



4 of this Act shall be deemed to be a pro- 
hibited act under section 15 of tN Fair , 
Labor Standards Act of 1938, as amended 
(29 U.S.C. 215). Amounts owing to an ^ 
individual as a result of a violation of thisf 
Act shall be deemed to be unpaid mint- 
mum wafes or unpaid overtime compensa- 
tion for purposes of sections 16 and 17 of 
the Fair Labor Standards Act of 1938, as 
amended (29 U.S.C; 216, 217)^ Proyidedrr 
That liquidated damages shail be payable 
only in cases of willful violations of thjs 
Act. In any action brought to enforce;this 
Act the court shall have Jurisdietien to 
grant such legal or equitable relief as may 
be appropriate to effeetUati the purposes of . 
thii Act, including without limitation judg» , 
ments compelling empioymentf^: reinstat^r c 
ment or promotion, or enfbrclng the liabilit^j 
for amounts deemed to Be unpaid ™ini-| 
mum wages or unpaid overtime conipensa-d 
tion under this section. Before instituting 
any action under this section, the Secretar^f ^ 
shall attempt to eliminate the discrimina^ 
to^ practice or practices alleged, ^ and to : 
effect voluntary compliance v with ^Jthe 
requirements of this Act through informal 
methods of conciliation, conference, and- 
persuasion. ; ' - j^ , 

(c) (1) Any aggrieved individual may 
bring a civil action in any court of^omp^-v 
tent jurisdiction for such legal or equitable 
relief as will effectuate the purposes -of this;^ 
Acti Provided, Thai the right of any iridic 
vidua! to bring such action shall terminate 
upon the commencement of an action by 
the Secretary to enforce the right of such 
individual under this Act. 

(2) In an action brought under paragraph^ 
( 1), a person shall be entitled -to. a atrial 
ju^ of any issue of fact in any 5ueh action^ 
ibr recovery of amounts owing ^ as a rault. 
of a violation of this Act, regardlesis of 
whether equitable relief is sougW by:;at^ 
party in such action. ^ %w^'''^£ 

[1978 Amendmantss Section 7(c) was n4 
designated Section 7(cXl) and was ^mended, 
to include subsection (2),. entitling ipeKoni^ 
to a jury trial on issues of fact.) . 

(d) No civil action may be commenced, 
by an individual Under this; Section I until. 
60 days after a charge , alleging iihlawftjl^ 
^^Ucriminatibn has been filed . whh' ' the^ 

Secretary, Such a charge shall be filed— ^ - 

(1) within 180 days after the alleged: 
unlawful practice occurred; or i/ 
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(2) in ft casa to which sictlon 14(b) ap- 
plies, . within 300 days after thg alleged 
'Unlawful praetioa oceurreds or within 30 
days J after reciipt by the individual of 
4 notiea of termination of procgidingi under 
State law, whlehaver is earlier. 

Upon receiving iuch a charge, the Secre- 
'ta^ shall promptly notify all persons 
.^Mmed in such ehargi as prospective defen- 
dants in the action and shall promptly 
. seek to eliminate any allegid unlawful 
i practice by Infonnal methods of concil la- 
Stionrcohfereneii and persuaiton, 

ii: p [1978 fAmitidinintii Section 7(d) was 
;:amen substitute the flring of a charge^ 
• frather than notice of intent to sue, with the 
:;: Secfita^. Siction 7(d)(1) takes effect with 
4; respect: to iciyil actions brought after the 
y '(date of en&tnient of the Amendments.] 

■ (e)(1) Sections 6 and 10 of the Portal-to- 
iPortal Act of 1947 ihall apply to actions 
t under this Art^ 

;(2) For thi piriod durin| which the Sec* 
ritaiy is attempting to effect voluntas 
^ cbrnpliance with requirements of: this Act 
ijthrbugh intermal Imithods of conciliation, 
4f conference* and pariuasion pursuant to 
d subsection (b), the statute of limitations 
fas' prdyided in sectipn 6 of the PortaUto- 
f^j^ottal^m Jf 194^^^^^ 
^.eVent for a period in excess of one year. 

3^ig^[1978., Amendniinls: Section 7(e) was 
-^redesignated ^ Section 7(e)(1) and was 
Wamended :to include subseetion (2). Section 
: ;t7(e)(2): applies to conciliations commenced 
fby ^h^^Seweta^ of Labor after the date of 
^^^enactment of the A 

V ^NOTICES T BE POSTED 

1^ SiiV'^Si 7 Eveiy employer, e mplby men t 
"agto^f and labo shall post 

1^ and hi keep posted in conipieuous places 
.^-^uppn' its premises a notice to be prepared 
,.!:or approved by the Secretary setting forth 
^ iinfonnatioh as the Secretaiy deems appro- 
f priate; to eflfcctuate the F purpose of this 
Act. 

, RULES AND REGULATIONS 

k Sec, 9. In accordance with the provisions 
'4 of subchapter ; II - of chimter 5 of title 5, 
f iUnjted States Code, the Secretary of Labor 
:iriay issue such rules and regulations as he 
:: jnay consider necessary or appropriate for 
^carrying ^ out this Act, and may establish 
%such reasonable exemptions to and from 
ITany or all provisions of th is Act as he may 



fmd necessaiy and proper in the public 
interest* 

CRBVflNAL PENALTIES 

Sec, 10* Whoever shall forcibly resist, 
oppose, impede, intimidate, or interfere 
with a duly authoriied representative of the 
Secreta^ while he is engaged in the per- 
fQrmange of duties under this Act shall 
be punished by a tine of not mofe than 
: SSOO or by imprisonment for not imore 
than one year, or by both: Provided, how* 
ever. That no person shall be imprisoned 
under this section except when there has 
been a prior conviction hereunder. 

DEHNlTrONS 

Sec, IL For the purposes of this Act^ 

(a) The term '*person** means one or ; 
more individuals, partnerships, associa' 
tions, labor organizations, corporations, 
business trusts, legal^ representatives, or 
any or|ani?ed groups of persons* 

(b) The term **employer-' means a per* 
son enga|ed in an industry affecting com- 
merce who has twenty or more; temp loyeeS: 
for each working day in each of twenty ofr 
more calendar weeks in the current or s 
preceding calendar year: Provided, That 
prior to June 30, 1968, employees haying 
fewer than nfty employees ihall not be con^ 
sidered employers* The term also meins:(l) 
any agent of such a person, and (2) a St^ite 
or political subdivision of a State and any 
agency or instrumentality of a State or a 
political subdivision of a State, and any 
interstate agency but such term dp0s not 
include the United States, or a corporatiqri| 
wholly owned by the :GQVernment^bf^th% 
United States* (as amended efFective May 

■ l,T974)\r ■■■■ - ■ ■;---^■■•■^vv^. 

(c) The term "employment __ agency^' 
means any person regularly uridertaklng 
with or without compensation to^^procure | 
employees for an employer andincludes:^an| 
agent of such a person; but shall not in^S 
elude an agency of the United States^ (as' 
amended effective May T ^1974) ^ ; i , 

(d) "Che term Vlabor organizadon".means^ 
a labor organization engaged in an industry, 
affecting commerce, and any afent of such 
an organization, and includes any organic 
zation of any kind, any agency, or em^ > 
ployee representation committee, group^4 
association, or plan so engaged in which^ 
employees participate and which exists for- 
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i /the purpoie in part* of dealing 

1 with iraploycfi concerning grtgvances, la» 
V bor dispute!* wages* rates of _pay, houfS* or 
other ternis or cenditidns of employnieni, 
? and any coiiferinee, general eommittce, 
joint or syitem board, or joint eouncil so 
engaged which is iubordinate to a national 
, orlnteniattoml labor organisation. 

5 (e) A labor organization shall be diemed 
' to be engaged in an industiy alfectinjg com- 
mirce if (I) it maintains or operates a 
i hiring^^^h hiring office which procures 
employeis for an employir or proeures for 
employees apportiinities to work for an 
ft ernployer; or W number of its mem- 
ribers (or^ : where It Is a labor organization 
composed of other labor organizations or 
their representatives* if the aggregate num- 

- ' ber of the members of such other labor 
1 : organtEation) is fifty or more prior to July 

1 ,1968, or twenty-five or more on or after 
. July U I9€8i; and such labor organUation— 
■ (1) is the certified representative of em- 
ployees under the provisions of the National 
i-; Labor Relation Act, as amended, or the 
N M Railway Labor Act, as amended 

^ (2) although not certified. Is a national 
or international , labor organization or a 
Iqial labor organisation recognised or a 
ing as the representative :Qf employees of 

J in employer or employers engaged in an 

I industry affecting commerce; or 

(3) has chartared a local labor organi- 
sation or subsidiary body which is repre- 

r Renting or actively ^seeking t represent 
employees:of employers w^^ meaning 
of paragraph (1) or (2)r or 

(4) has been chartered by a labor or- 
ganizatlon representing ; or aetively; seeking 

K to represent employees within the meaning 
^ 6f paragraph (i) or (2) as the local or sub- 
ordinate body through which such em- 
'' P~ pioyees my enjoy membership or become 
^ ^ t affUiated ■ v^^ lueh labor organization ; pt 
^ committee, 

- ; joint or system board or joint council sub- 
^■-^ ordinate to a national or International labor 
^^^^/ : d^^^ which includes a labor or- 
l^^ ^ganization engaged in an industty affecting 
%v commerce within the meaning of any of 
EfifthejjpMcedi paragraphs of this subsec- 
r*- ■■tipS;^ : ' ■■''^'■■m^ ^ 
L/t The tarm '*employee" means an indi- 

. rviduai einployed by any employer except 
a ZSn-^that the tem Vernployee" shall not include 
^f-^i£any person elected to public office in any 



State or political iubdtvislon of any State 
by the qualified voters thereof, or any 
person chosen by such offteer to be on such 
officer's personal staff, or an appointee^ on 
the policy-making level or an immediate 
adviser with respect to the exercise of the 
constitutional or legal powers of the offlce. , 
The exemption set forth in the preeeaing ' 
sentence ihall not include employees sub- 
ject to the Qivil service laws of a State 
government, governmental agency, or;; 
political iuhdivision* (as atnended, effec-- 
tive May 1, 1974) 

(g) The term "commerce'' means trade;|i 
traffic, commerce, transportation, trans'i 
mission, or communication among ' the 
several States, or between a State and any 
place outside thereof; or within the District 
of Columbia, or a possession of the Uniti^^ 
States, or between points In the same State 
but through a point outside thereof* V , 

(h) The term "indust^ affecting com*, 
merce" means any activity, business, or ; 
indust^ in commerce or in which a labor 
dispute would hinder or obstruct com- 
merce or the free! flow of commerce and 
includes any activi^ or industry "afffecting^ 
commerce" within the meaning of ;the: 
Labor-Management Reporting and Dis-' 
closure Act of 1959. 

(i) The term "State'' includes a State of 
the United States, the District of Columbia, 
Puerto Rico, the Virgin Islands, American 
Samoa, Guam* Wake Island, the Canal 
Zone, and Outer Contihental ; Shelf Lands 
defined in the Outer Continental Shelf 
Lands Act. • • , ' / - vv-; ' 

Sec* 12. (a) The prohibitions in this Acrt 
shall be limited to individuals who are at 
least 40 years of age but less than 70 years 
of age. : ; = 

(b) In the case of any personnel action 
affecting em ployees or appl lean ts>? for :em-; 
ployment which is subject to the ijproviiiotis 
of section 15 of this Act, the prohibitions; 
established in section 15 of this Act shall 
be limited to individuals who are at least; 
40 years of age- ( ; 

(c) (1) Nothing in this . Act shall be con-^ 
strued to prohibit compulso^ wtire^irt^ 
of any employee who has attained .65:^i^ 
of age but not 70 years -of agefSnd wh^ 
for the" two-year, period imrM 
retirement, is employed in a bona fide, 
executive or a high policymaking position,. 
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if such employe is entitled to an Immediate 
honforftitablg annual retirenignt benefit 

;; from a peniion, profitiharing, savings, or 
diferred compansatlon plant or a^ny conib!' 
nation kof such plans, of thi employer of 
such employee, which eqtia!s» in aggregate, 
at least S27iO0O. 

/ i(2i in applying the retirimint benifit 
test of paragraph (1) of this iubsectioni if 

/any such. .ritiremtiit benefit is in a tbrm 

J other than k straight life annuity (with ho 
ancillat^ benefits), or if employief con- 

t tributelito any such plan or mako rollover 

r cbhtributions, sUQh benent shall be ad- 
justed in accordance with ragulatioiis 
prescribed by the Secretary, after consul » 
tation with the Secreta^ of tha Treasu^, 
so that the benefit is the equiyalent of a 

i straight life annuity (with no ancilla^ 
benefits) under a plan to which employees 
do not contribute and under which no 
rollover contributions are made* 

(d) Nothing in this Act shall be eon- 
strued to prohibit compulso^ retirement 
^ ofrany ernployge who has attained 65 years 
of age butf not 70 years of age , and who is 
observing under a contract of unlimited 
"vtanure (or similar arrangenient providing 
ifor :unliniited tenure) at an institution of 
higher education (as derined by section 
1201(a) of the Higher Education Act of 

A (1978 Aniindmentss Section 12 was 

ft:;ainended to raised the age of coverage of the 
Act from 65 to 70 and to provide for ex- 
emptions from coverage for certain execu* 
3iye employees and tenured teaching per- 
^ sonneir Sections 12(a)» (e). and (d) take 
reflect on Januaty I, 1979. Section i2(b) 
takesiefteet on; September 30, 1978. See^ 
Hon. 12(d) is repealed on July U 1982.1 

AIWUAL REPORT 

^iecp'ijw The Secretary shall lUbmit 
^annually in Janufu^ a the Con- 

j|e^:5oyenng his activitiei tor^e preceding 
yeariand including such information, Fdata. 
and reebnimendatibns for further legislation 
^jin connection with the matters covered by 
J^this Act as hi may find advisable. Such 
^report shall contain an evaluation and 
appraisal Jby • the Secretary of the effect of 
k?thernilnimum and maximum ages estab- 
lished by this Act, together with his recom- 
tmcndation to -the Congress. ..In. making 
such evaluation and appraisal * the Secre- 
tary shall take into consideration any 



changes which may have occurred In the 
general age level of the population, the 
effect of the Act upon workers not covered 
by its provisions* and such other rsctors as 
he may deem pertinent* 

FEDERAL-STATE RELATIONSHIP 

Sec* 14. (a) Nothing in this Act shall 
affect the jurisdiction of any agency bf any 
State performing like functions with regard 
to discriminator7 employment practices on 
account of age e?ccepl that upon commence- 
ment of an action under this Act such 
action shall supersede any State action* 

(h) In the case of an aUeged unlawful 
practice occurring in a State which has a 
law prohibiting discrimination in employ* 
ment because of age and establishing or 
authorizing a State authority to grant or 
seek relief froni such discriminatory praC' 
tice, no suit may be brought^under section 
7 of this Act be to re the expiration of slrtv 
days after proceedings have been com* 
menced under the State law, unless such 
proceedings have been earlier terminated, 
provided that such sixty-day period shall bel 
extended to one hundred and twenty days 
during the first year after the effective date 
of such State law. If any requirernent for. 
the commencement of such proceedings is 
imposed by a State authority other than a 
requirement of the tiling of a written and 
signed statement of the facts upon: which 
tiie proceeding is based, the proceeding 
shall be deemed to have be*? n commenced" 
for the purposes of this subsection at the 
time such statement; is: sent by reiistered 
mail to the appropriate State authority. ^ 

NONDISCRIMmATION ON ACCOUNT 
OF AGE m FEDERAL GO VERNlVffiNT 
EMPLOYMENT 

Sec* 15» (a) All personhel actions af» 
fecting employees , or : applicants , for enif 
ployment who are at least 40 years of age 
(except personnel actions with regard to^ 
aliens employed outside f^the liiiiits pfith^^ 
United States) in military departnients as 
defined i in section 102 of title 5^ ^United _ 
States Gode.Vv in executive agencies as de*, 
fined in section 105 of title 5, United States 
Code (mcluding employees and applicants 
for employment who are paid from non' ; 
appropriated funds), in the United States? 
Postal Service and the Postal Rate Com- 
, mission, in those units in the govemmentr 
of the District of Columbia having positions^ 
in the competitive service, and in thosc~ 
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units of the liglslativa ana judicial branches 
of the Federal Government having positioni 
in the competitive service, and In the Li- 
bnty of Congn is ihal! be made free from 
any di^CTrtmination based on age* 

(b) Except ai otherwise provided in this 
subsection, the CivU Service Commission 

Jis authorized to enforce the provisions of 
subsection (a) through appropriate reme- 
diei, including reinstatement or hiring of 
i employees with or without bac^^ will 
S effectuate the policies of this section* The 
} Civil Service Commission shall issue such 
iTrulei and tegulationSt orders, and instruct 
i tions as it deems necessaEy and appropriate 
to carry out its responiibilitles under this 
! section* The Civil Sendee Commission 

i-^ihaii— 

(1) be responsible for the review and 
Valuation of the operatiofi of all agency 

^ programs designed to carry out the policy 
of this section, periodically obtaining and 
publishing (on at least a semiannual basis) 

. progress reports from each department , 
agen^, or unit referred to in subsection 

Ja);F-' ' ^ - " 

(2) eohsult with and solicit the recom- 
^ mehdations V of interested individuals. 
> groups* and organizations relating to non- 

tdlscrimiiiation in amployment on account 
' of age; and 

L , (3) provide for the acceptance and 
processing of complaints of discrimination 
in Federal employment on account of age. 
The head of each such department, agency, 
or unit shall comply with such rules, regu- 

- • lationSj - orders, and instructions of the 

Civil Service Commission which shall in- 
elude a provision that an employee or 

'- applicant for employment shall be notified 
of any final action taken on any complaint 

: or discrimination filed by him thwunder. 

- Reasonable exemptions to the provisions 
of "this section may be established by the 
Commission but only when the Commis- 
sion has establ ished a maximum age re- 
quirement on the basis of a determination 
mat age is a bona fide occupational quali- 

iH^ficataon necesia^ to the performaiwe of 
? tthe duties of the position. With respect to 
employment in the Library of Congreis, 
authorities granted in this subsection to the 
iilCivil Service Commission shall be exercised 
by the Librarian of Congress, . 

(c) Any person aggrieved may bring a 
p^dvil action in any Federal district court 



of competent jurisdiction for such legal or 
equitabli reliif as will effectuate the pur- 
poses of this Aeti 

(d) When the individual has not filed a 
complaint concerning age diicrimination- j 
with the Commission, no civil action may^: 
be commenced by any individual under this g 
section until the individual has given the ; 
Commission not less than thirty days' no- r 
tiee of an intent to file such action, Such " 
notice shall be filed within one hundred 
and eighty days after the alleged unlaw- 
ful practice occurred. Upon receivtag a 
notici of intent to sue, the Commission 
shall promptly noti^ all persons fnamed 
therein as prospective defendants in the 
aerion and take any appropriate action to 
assure the elimination of any unlawful . 
practice, y:,..^ gfA. 

(e) Nothing contained fin this section \ 
shall relieve any Govemment agen^ erii 
official of the risponsibili^ to assure non- ; 
discrimination on account of age in ^em-. 
ploymtnt as required under any provision . 
of Federal law. (as amended effective 

(f) Any personnel action of any depart- 
ment, apncy, or other entity referred : to in 
iub^ction (a) of this section shall not ber 
subject to, or affected by, any provision oft ^ 
this Act, other than the provisions uf j^e- ^ 
tion 12(b) of this Act and the provisiDns 
of this section. 

. (g){i) The Civil Service Commission shall 
undertake a study relating to the ;effi^t|;. 
of the amendments made to this (^ctioril 
by the Age Disirimination in Employment ^ 
Act Amendments of 1978, aiid the e^eti l 
of section 12(b) of this Act, as added by : 
the Age Discriminarion in Emplpyroint Ac|^ 
Amendments of 1978/^ ^ - ^^I'r-"]^ 

(2) The Civil Siryice Com^ippn sM 
transit a report to the President and ^ to -the # 
Congress containing the findings of the ^ 
I Commission resulting from' the rtu^ bfthe>i 
Gomniisiion under paragraph (1) ^ft;. 
subsection. Such report snail be trans 
mitted no later than January 1 , 1980 

[1978 Amendments; : Section lS(a) r was ! 
amended to add the phrase '*whd' are .at^^ 
least 40 years df age**] after "All- personnel | 
actions affecting employees or "applicantfj^ 
for employment" ana to add the phraseS 
"personnel actions" after "(except". ^ ^^^i^ 
sections (0 and (g) were added to Section ' 
15, Subsection (0 takes effect on Septemt^^i 
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30, 1978. Subsection (g) takes effect on the 
date of enactment of the AmindmentsJ 

MfECIlVl DAIE 

Sie* 16# This Art shril beeome effertive 
one hundred and eighty dayi after enart^ 
ratnt (exeept (a) tnat the Sicretary of 
LmbOF may ezteod the delay in effective 
date of any prgvislon of this Act up to an 
ydditional ninety days thereafter If he finds 
that such time is Qeceisary in pennitting 



adjustments to the provisions hereof, and 
(b) that on or after the date of enactment 
the Sicretaty of Labor is authoriied to 
iisui such rules and regulations as may 
be flicassaty to car^ out its provisions). 

APPROPRIATIONS 

S^- 17* ^ere are hereby authoriied 
to be appropriated such sumSf not in e%cess 
of SS,^,OW for any fiscal year, as may be 
neceiia^ to carry out thii Art. 



HOUSE LABOR GOMMITTEE REPORT ON H.R. 5383 
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AGE DISCRIMINATION IN EiyCPLOieiCENT ACT 
AlffiNDMENTS OF 19?7 



JtrLT 25, 197T.— Ordered to be printed 



Mr. PMtfKS, from the Committee on Education and Labor, 
submittad the following 

EEPOET 

€ i together 'With 

ADDITIONAl. AND INDIVIDUAL VIEWS 
[To accompany B,E- 6B^] 
Vfk^... ^it''^- [IneludUni eoit estimate of tbe Oongresiional Bndget Office] 

^ ^ The Committee on Edncation and Labor^to whom was referred the 

■ biir'(H.E. 5883), to amend the Ags Diicrimination in Employment 
i: -t: Aet of 196T to proYide that all Federal employ tes described in section 

> 15 of iuch act riiall ba covered under the /proviiions of mch act regard- 
z - less of their age, having coniidered the iaine, report favorably thereon 
with an amen^ent and recommend that the bill as amended do pass* 
Tha amendment strikei all after the enacting clauie of the bill and 
inserti a new test which appears in italic type in the reported bilL 
Thetitle y amended to reflect tho committee amendm 

■ ^ The primary pnrpoie of H.R. 5388 ii to reduce the incidence of man- 
^ ^~ datoEy^retirement for workers in private a^d State and local employ- 

mfnt arid to eliminate mandatory retirement on account of age for 
/: moit Federal wooers. This would be done by raising the currentupper 
# .^:h5age Uttdt of 65 in tha Age Discrimination in Employment Act to 70, 
j|f?!:rj^^^ of protection for Federal . workers, and 

%:clarifying the exemption for employee benefit plans to prohibit 
eady- mandatory retirement. Protections against all_ forms of age 
discrimination now prohibited by the Age Discrimination in Employ- 
l^lMljipt Act would also be eitendad to older workers ia these expanded 

'^^^'^yl^j^'h.-i^^- "published" by The Bureau of NitionaJ AfTiirs. Inc. _ ~ ~ , i 
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The Age Discriminatioii in Employment Act (ADEA) of 196 r 
was enacted to prohibit discrimination in employment because ot age 
in such mattars ai hiring, job retention^ compensation, and other terms, 
<K)nditionB, and privileges ot employment. In am, tlic law was 
amtndad to include Federal, State, and local public em ployaes who 
were not covered in the original act The law generally limits its pro- 
tection to peraons aged 40 through 84, . . . a; 

The ADBA haa had its current age limitations since it was enacted 
in 196T. The upper and lower limits were controversial ^en^hn 
law was originally enacted, and more recently the upper age lirmt ot 
65 has been BU^ect to additional question because it allows mandatory 
retiremerit based on age alone. The upper age cutoff of 65 was onginaUy 
selected bacauie it was a customai7 retirement age and the at which 
many public and private pension benefits became payable— not lor 
any scientific reasom , . ■ u ^t. t 

Section 5 of the ADEA, as enacted in 196T, directi the Secretary of 
Labor to undertake a study of institutional and other arrangements 
riving rise to involuntary recrement and to report his findings and 
wiy leriilative recommendations to the President and Cgngross, JNo 
fc& report has ever been completed, even though it^ should 
useful in to current reevaluation of the upper age hmit m the AUijA, 

Reason for legi^latian 

Increasinglyf^^ being reco^ized tiiat mandatory refcirement based, 
solely upon^e is arbitrary aiid that chronolopcal age alone is a poqr 
indicator of ftility to perform a job. Mandatory retirement does not 
take into consideration actual differing abilities and capacities, bucn 
forced retirement can cause hardships for older persons through lorn 
of roles and loss of income. Those older pei-sons who wish to be re- 
mployed have a much more difficult time finding a new ]ob than 



younger persons. ^ ^ x 4- ^ n aV 

- Society, as a whole, suffer from mandatory retirement as wslL As _ 
a result of mandatory retirement, skills and experience ara lost from ^ 
the work force resulting in reduced GOT. Such practices also add a %i 
burden to Govamment incom© maintenance programs such aa social - 

In testimony tefore the Select Committee on Aging on March 16, ^::;f; 
im, Su^anns G, Haynes, Ph, D., of the National Heart, Lung, and - % 
Blood Institnte^ reported her research findings that the axpected.death -^-^ 
rates in tihe ttird and, fourth years after mandatory retirement were 
about 80 percent higher than expected. While more study of this issue . -^^ 

■ is'needed^-Dr;^^ Haynes agreed with Dr. Bobert Butler, Director of the 
NatiohaJ Institute on Aging, who observes that the right to work is ,_^4r^ 
basic to the right to survive. . ^ '-^i 

"^r The committee has studied the arguments against reducing or |.'| 

< eliminating mandatory retirement and while some have merit, the com- Ip^. 
rhittee feels ^ that they are far outweighed by the arguments against '^-jf^ 

: discrimination on account of age. - - -.JpS 

- ^One concern expressed has been that reducin^r mandatory retirementfeU-^4 
would -worsen the luicmploynient pi'oblem. This committee is very 

^r:^£^%^".'liLk " : - ,- Published by, The gupEiU of Nitional Affairs. Inc. . ' ' 
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"l^^^^raid dKutf unompl6yment. However, Congi^essman^ Paul 
UFindley\8ta^dam-testim^ before this comixiittee on 'June Udv 
^^f^ir^^Slp^^ forcing retirees to give:thair 



f£lT^^0irr.^p^rit1system>/*^ forcing retirees to gi 

j^bTto yoirgeF»le"simply trades orb form of vnemploy-^ 
l^^fment'f or, another. Nor does depriving older and still capable 
-^X i'^.^yArnQvimna of jobs make any more sense than discriminating^ j=i 
¥--r?^ f iif ^^pioyment against blacks, women, or religious or ethnie \ j; 

k#K^jj^|j^gjj]^-also"ti^ 1^^^^ that only a relatively^ small percentage of " 
'^S, bolder .workers in^the public or private sector actually retire because 
-^Tj^of^miidatory retirement. Alan Campbell, Chairman of the U.S. Civil 
p ammi gfii nn stated in testimony before the House Committee 
fe^f^bnfPost'^Offiotfand Civil Service on June 23, 197T, that: 



'vlnsbiar aa ttie general Federal work force is wncerned, th& 
' J removarof the mandatory age TO provision should have littk 
^^"^ effect on recruiting younger paople. Our experience in recent 
years has been one of high turnover at the senior levels due to 
early retirement, 

A related argument has been that mandatory retirement is neces- 
* sarv to provide job opportunities for minorities and woman. This 
V larmiment overloob the fact that women and minorities also grow old. 
' Faced with what some have termed '^double [or triple] jeopardy '—Le,, 
^.t ' <bein^ old, a minority, and perhaps female— these persons need even 
%':^more &ii protection against a possible added form of diserimina- 
f.- ^y-tion— on account of age. , j . i 

^ ^ Ther© also been the argument that pension aiia other emplOTe© f 
fe'-'^neflt plm coeta would increase if the work force ;were older, Unfor^ 
S^^^^'^tunately/tiere is little information on this issue. However, it is pos^^ 
sible that pmrion plan costs would decrease if mandatory lytir^ 
were ilimmated b^use fewer retirees would draw on wnsion funds 
y^fe^nd/or would draw for a shorter period of time. In addition; the bill 
rv ^retains for non-Federal workers the ctirrsnt provision in the Age Dis- 
crimination in Employment Act which allows older workers to be ex- 
feji*^ 'deluded ftom an employee benefit plan if necessa:^ to the.economic 
' stability of the plan! Extending the protections of the Age Discrimina- 
'"^^''tion in Employment Act to all Federal workers age 40 and over^ 
' thereby eliminating mandatory retirement^ would not cause any addi-^ 
tional ci^ts to .the civil service retirement and disability tnast fimd' 
^ ' ' under current law governing that program. 

Some have expressed a concern over how management would ter- 
'^ minate incompetent or unproductive employees without manda^^ 

retirement. The committee believes that any succ^f ul emijloyer must 
,^Vhave methods of releasing empl^ees incapable or imwiUmg to p^ 
r form satisfactorily during the first 45 years of their work lives. If 
u not, an additional few years shouldn^t be a iignificant burden. Tine 
p. t ^ Chairman of the Civil Service Commission, which is the employer 
subject to perhaps the strongest employes protection psncies^ has 



Stated 



, Kepeal [of the mandatory retirement age of 70] woi^d have 
no serious adverse effects on the management of the Govemf- 
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S-^S#im^iwfieiit could prevent or aU^ate these effects^;'-^ ■f^m^'fer^^l^^^^^ 



Im^ag^ent could prevent 



iSS^^^^^ffi^®K&%l&>^SitnffiS<ie that older t 

S^^r^afcK^^^ that :older.wOTKSHMftiSla^^^ . .^.^^^ 

^^^^^^liitteriithanjth^ ^ith regard to dependability;- 




S^5J^j^a|mentJ work quality, work volume, human relations, and ab^en- - i 
^hS^tftism ;^^and^ older ^ workers >ere shown to have fewer accidants£on 
|^^#ih© jokVAi Cpn^^^fm Pe^^^ stated before our committee : ^ ' ' ^1^^^%^ 

^^^i^G^Bippfanent's fin^ 



f 3Vf47V\?^^ same age group than between 

LiCC age groups justifies judging workers on competency, not age. --.j 



#-f -■ 



1 



- Obviourdy, many of those responsible for hiring and firing in tHe 
Federal Govtmment do not belieye age disqualifles one for employ- 
ment, because ai of March I9T65 tiier© were 11,428 Fedsral civilian em- 
ployees age TO and over. (This is currently possible becauss of spicial 
exemptions to the mandator retirement requirement, th© hiring of 
temporal^ employees, and tiie fact that TO is the mandatory retire- 
ment age only after 16 yeai^ of service*) 

It should be noted that , under present law^ 60 percent of workers 
covered by a privats pension plan in 19T4 had no mandatory retire- 
ment age on their job, according to a Department of Labor study* 

Support for this legislation 

Support for endm^ mandatory retirement is, wide- 

spread. Members of Congress from l^th ends of the political spectrum 
have introduced biUs in the last two ConOTissei to end mandatory 
retirement- A total of IST diflerent members have sponsored lepslation 
in the 95th Gongre^ which would eliminate or reetnct mandatory re-' 
tir^ent ori^i Basis of age. Organizations such as the American Medi- 
cal Association, as well as individuals such as Willard Wirtz, Secretary 
of Labor under President Johnson, have made public statement 
in opposition to mandatory retirement. In testunony before the Select 
Cdttmittee on Aging, the United Steelworkere of America also opposed 
mandatory retirement at a specific age, 
f ' V:Speciflc support for eliminating mandator retirement generally, or 
^Umiaating it from &e Federal gervica, has also been given by the Na- 
tional Association of Eetirad Federal Employees, the American 
Federation of Government Emj)loyees which is affiliated with the 
AFlLr-OIO; the American Association of Eetired Persons/National 
Ketired Teachers Association, the National Council of Senior Citizens, 
A the National Council on tfie Agings thm Gray Panfliers, the American 
!!|$ Givil Liberties American Personnel s Guidance Asso- 

ciation among others* 

^ Tile Chairman of the Civil Service Commission has testified in 
favor of eliminating the mandatory retirement age of TO for those in 
i. the civil service, Hie Chairman of the Civil Eights Commission has 
also spoken out several times in favor of eliminating mandatory 
iitirement* 



'-rCf:. ^W: 




^" ^Oltatioiis for much of this reieafck li flTen la Maltr* EUsabetft 
Serr, vcapftbllltlea of Middle-Aged and Older Wof kera 
Uduetiial Q^rontolOffj* t. 3, ffummer i876i pp. 147"166^ 
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^V^?i:>*JCrpublic'bp^ by Louis Harris Associates, Inc;,: 

^*^^m-a974 found that 86 percent of the American pubhc a^-e 18 jind over 
IWagreed with. the following statement: '^Nobody, should be f^^'^ed^to 
1 =;r retire because of a^e, if he wants to continue working and is stUl able 
i.,K.lBWa'^good job." Seventy-nine percent of the public aged 18-01: ■witli^;^ 
Ef^responeffiility i or hiring and firing also agreed with this statement. _ 
^-^Fourouttof'five of Nation's Business responding to tl 

2^^,ti^7f;Should'retirement be mandutoixat a certain age?" smd 

^^^S^^ioou?'/ decisions _ «^ - ^ 

' i'TtTherc have been several conflicting court decisions recently regard-;^;;: 
-fVWglthe constitutionality of Federal laws requiring mundatoiy retire- .^^r 
ft^imentjMe^^ the Age Discrimination in Employment Act oiiiif; 

l^^^^'Tederal mandatory retirement requirements, and tlie interpretation ot- . 
f'h'. the exception in the Age Discrimination in Employment Act relating 
% employee benefit plans. The differing opinions relating to the laws 
f j./- ''and Congress' intent with regard to these laws makes it even more 
important for Congress to act on this issue, , > V. i 

; - Four recent cases relate to mandatory retirement laws for Federal 
'V' employees,- Basically, thp.se deciFions have held that statutes requiring 
' mandatory retirement themselves are not unconstitutional, bi^ that it 
is unconstitutional to treat employees in similar positions differently 
^ ' with reBpect t o mandatory retirement. It has been held that the current 
Age Discrimination in Empl^ment Act does not supersede^xisting 
F^eral mandatory- retirement statutes. A district court held that man- 
datory retirement TDefore age 65 is legal for Federal employees if such a 
I ^ policy is part of the pension plan in accordance with section 4(f) (2) 
< of the act. However J more recently an appellate court m its opinion 
i : noted that section 15 of the act^ covering Federal workers, is complete 
% ' in itself and not subject to other provisions and limitations ot the 

^ A number of decisions have also been made recently on the issue of 
"i. . whether mandatory retirement under private plans before age 65 is 
i * lawful under section 4(f) (2) of the Age Discrimination m Employ- 
iV. ment Act.^ Three courts have reached substantially different decisions 
p on this question- One has held that mandatory retirement before age 

65 in accordance with employee benefit plan provisions is legal based , 
'S- , on the clear. language in the act. Another court determined that man- 
U ' datoiy retirement before age 65 is not generally allowable even when 
1-^^ included in pension plan provisions because the legislative history m- 
' dictates that Congress intended that there must be some economic or 
V ' business purpose other than arbitrary a^e discrimination for the 4 (i) 

(2) exception to be invoked. In a third decision related to this issue^ a 
i-i^ court made a distinction between discharge and mandatory retirement 
' on a pension, and said that the latter is not prohibited by the Age Dis- 
r crimination in Employment Act. The question on section 4(f)^ (2) is 

pending before the Supreme Conrt in McMmn v. United Airlines. 
V. , It should be emphasized that the current Age Discrimination in Em- 
( ^ ployment Act and these amendments apply to State and local govern- 

' t wHjihfDri V Limn 420 tl.B B40 (1075). aff'g F. .^upp. S33 (D.C 1S74) i Bradlmi t. 

-' -^i^U^^^^^^ IftTT) : Bradl^V v. Tanc€ fNo. 76-OOSJ filed Jnn^ 2S, 1977). ^ ,^ ^ 

? ^ * Br(nnln^ Taft BroadcasUna Co.. 500 P. 2d 212 (1^74^ I McMam v. United Airlift, 
y^- L' /fie. (542 p, 2d 217) : TAnger T. Blanehette et al, No. 76-1^4©. 

t't ^ 
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IV^' (426jj.S:^833:(1076) ), the U.S. Supreme Court detennined that Fedt ^..^^ 
gr^%t^Srstatli£bry liiihimiim wage and overtime requirements camiot|befm || 
^'^-^^applied 'to" StatV^and local govenuncnts l^ecause it would infringDjon ^| |£ 
^ J^i'th^^figh'ts of Statei> and localities to regulate the terms and condrtidrie ^^f || 

|]i"^%:plo\TOerit?<^^^^ (vSee,"for example r Uaery v. Oharlmton C|J 

WCUdprf Coimmmity' School District, IJ.S.' District Court, Southern ^^^^--^^^H 
- . trict of Io\^ a ( CA" t6-6-D ) ; Vsery v. Foi^t Madiaon C onimiLmty School „ ^ t r 
' ' Distncf, U.S. District Court^ Southern District of Iowa f CA 75=62-1) ; 
TIsery v, Sioux City Omnrmmity Salt^ol DUtriat, U.S. District Court, 
i Northern District of Iowa (CA 76^024) j Rljey v. Umversity of 
'k Lowell^ U.S. District Court, District of Mnssnchuietts (CA 76=1118- 
M) ; OhrUtcmcn v. State of Imca^ US. District Courtj Northarn Dis- 
trict of Iowa (OA 74-2030) ; VB&m v, AUepheny Oowrdy Institution 
DistHct, 45 US. L W, 2251, November 93, 1976.) 

Co3£MiiTEE Action 

In the 94th and Doth CongMges, several types of bills wei^ intro- 
^ duc^ with ths intent of eliminating or reducing mandatory retire- ^ 
\ ment on account of age- This committee held hearings on three types ^ 

of bills in the 04th and 95th Congresses. The Committee on Post Offlc© ^ 
h and Civil Service has also held hearmgs in the Ooth Congress on man- 
f datory retirement for Federal employees. In additiong the Select Com- . 
f mitte© on Aging has had a continuing interest in tfiis issne ; in the 94th \^ 
- and 95th Congre^es 8 days of hearings relating to liis issue were held, ? i 

and a staff study on age discriminatiDn was issued in September 1976. 
|i This Committee first held hearings on H.H; 2o88g a bill to eliminate ^^ji 

'% mandatory retirement on February 9, 1976. Hearing were held on yi 
' H.RA14879 and 153425 bills to eliminate riiandato^ retirement 

for Federal employees on September 1976. Hearing were 

again\held on June 2, 1977, on three bills: H.R. 6a, introduced by >n 
M Mr. Findley and cosponsors, to eliminate the upper age of 65 in the , f »| 
^ ' Age Discrimination m Employment Act; H.R/llln, introduced by ' ^c 
)r , Mr; Pepper, to remove the age limits in the Age Discrimination in t:^ 
;K Employment Act for Federal employees i and H.B. 6798 introduced by ; 
p^::.. Mr. Weiss and cosponsors, to eliminate the upper age of 65 in the A^ro ^ 

. Discrimination in Employment Act and to clarij^? the exception in 
f i:;^ 4(f)(2) oi the act | < fr 

\ ' :> The committee also has had the benefit of testimony presented to the \ ){i 

Select Committee on Aging and the House Committee on Post Office 
i and Civil Service OT ttiis subiecL 

>^H.R. /53835 a bill identical to H.R. 1116 was introduced by 
I' 'Mr. Pepper and Mr. Findley on March 22, 1977. irt 
t On June 29, 1077, the Suw^ommittee on Employmsnt Opportunities 

'f. S;V met and ordered reported H3. 5383 with amendments to the Commit- ^ I ^J 
S^w;-, tee on Education and Labor by a unanimous vote. '--(^4l 
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^^'/-^^^^ggyrj3E.H^ HEPORT 

|i;%d^dlwporte<i by the Committee on Education and Labor by a vote of 




^^In^^n^hf up'j^r age limit to 70 - ^ ' - 

l^'^liSW?^^ amend section 12 of the Age Discrimination m tim-.^... .^.^^ 
W^byment'Act to.raise the uppsr limit from 65 to 70 for all non-Fedemkp f || 

^^^^U^dSomlSective at the end of 180 days afe^y5:|| 
't^S^t.^rom the do^ <ei.ctmont, 



h 



f 




enact menu -rruiu uio uuv^ vx^^.^^ . " i i:^ 

the upper ag^ limit would continue to be 65. This will give employers 
tand-libor orgahizations an opportunity, where necessary,^ bnngthoir. 
policies and employee beneBt plani into conformance with the law. 
• The provision raising the upper age limit is m no sense retractive. 
No new rights accrue before or during the ISO-day panod. Workers 
. aged 65 through 69 who have been mandatorily retired before or dur- 
■ mg the 180-day period after enactment could not claim duonmuia- 
tion under these amendments. Such workeit, if under age JOj would of 
course, be protected by the provisions of the Age DMorunmation m 
Employment Act in applying for new employment after the ISO-day 

-^The" committee has considered removing the upper age limit en- 
tirely, bnt has decided that an increase to age 70 at this time is the 
best course of action. The age 70 limit is a compromise between soma 
^who favor removing the age Umit entirely, and others who ai« im- 
. certain of the coniequwices of changing the presMit_ age 65 imit. 
Experience with the age 70 limit would give us more data and otJier 
facte to better evaluate the pro and con argumMits on eliminating 
mandatory retirement completely. There is also a precedent for tbe 
age 70 limit. This has been the age of mandatory retirement for most 
civil service employees for many years, and the committee knows of 
no managerial or labor problemB as a result of the Federal mandatory 

retirement age of 70. , : , 

■ The committee expects continuing public and congrossional mtereat 
in eliminating mandatory retirement. The oomniittee espeots to re- 
assess, in due course, this newly established upper age limit, evaluatmg 
experience in the private and public sectors with an eye toward pos- 
sibly eliminating the upper age limit altopther. Tolie^ "^^'\Jr"2 
evaluation, the bill would also require a report from tiie Secretary of 
Labor on mandatory retirement and the feasibility .of elimmatuig the 
upper age limit in the act. The 1967 act included a requirement for the 
S^retarr of Labor to submit a repoi-t on involuntaw. retirement but 
this report has not yet been completed. Therefore, this bill would Mtab- 
lish d^dlines in law for this report. ;An interim report would be 
due 1 year after tiie effective date, and a final report would be required 
nolater than ayearsaftertheefleotive date. , , , 

In raising the age limit to 70, the committee would also make sure 
that employee rights could not be negotiated away through employee 
biaieflt plans. These amendmente would also, therefore, clarify section 
4(f) (2) of the Age Discrimination in Employment Act so that em- 
ployee benefit plans such as "pension plans or seniority systems cannot 
be an excuse for the involuntary retirement on account of age for any 
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l^^iii^y^r^'r^W^ group of tHe'^actf-These amendments- ,^ 




gl^l'^^'V?^^^ the terras of a bona fide seniority ^B-^t^ 

^^gl^k|fi:|v ^iBm OT HTiy bona' fide employee benefit plan such as a re^il-V r^ri^^^^ 
^:^M4;^/-^tii^mt^p(msiQTi. or insurance plan, Avhich is not a subr "CCf 



fey^S ~ v'^^^^ the purpose of this Act, except that no ^^t 

|fe iLd:^';^^^^^^^^ benefit plan shall excuse the failure to hire ' - 

ir^-^ z^-^-^ any individual ; 

Studies indicate that ov^er half of the workers under pension plane 
in this count:^ have mandatoiy retiroment policies on their job, and 
the most common age of such mandatory retirement is 65. Sdms 
courts have interpreted section 4(f) (2) to allow mandatory retire- 
ment under current law when pension plans require such retireinent J 
before age 65. The committee believes that if such interpretation ^vere 
to prevail, raising the upper age limit in th© act to 70 would have 
litti© meaning for inany workers. Both the reports of the Committeej ; 
on Education and Labor and the Senate Committee on Labor and 
Public Welfare reporting the legisl ation which led to the Age Dis- 
crimination ^^in Employment Act of 196T contain identical language s 
esplaining the exception in section 4(f) (2) : 

This excaption serves to emphasize the primary purpose 
t:^Z..ir of the bill— 4h© hiring of older workers— by pennitting em- - 
ploymentwwithout necesiarily including such woricers in em- 
ployeo benefit plans. 
During the~ Senate debatej Senator Yarborough, the manager of the 
bill, stated about this section, ^Hhis will not deny any individual em» 
i^^ployment' or 5 prospective employment but will limit his I'ights to - 
obtain full consideration in the pensionj retirement or insurance plan." 
MrJ Ja vita at the time stated: 

--An employer will not be compelled under this section to 
afford to older workers exactly the same pension, retirement^ 
or insurance benefits as he affords to yoimger workers. If the 
olderAWorkar chooies to waive all of those provisions, then ^ 
the older worker can obtain the benefita of this act^ * * 
The committee views this amendment as a clarification, and aa such 
it becomes effective immediately upon enactment for plans with a 
mandatory retirement age under 65, ; _ 

i Xhirmg the^full committee^i conrideration of thii bilL Mr, Wei^ 
(offepidj and die committe© accepted, an amendnaent to defer the ef-^^n 
fecttvi dateHbf prohibition of mandatory retirement policies at agii^ j 
65 through 69 in employee benefit plans and ieniority systems con- 
tained^in collectively T)argained agreements in affect 80 days prior to 
enactments The reajon for the extended eff^tive date for collectively r 
bargained employe benefit plans is to recognize, and provide the maa^* 
imum deference to, contracti negotiated between management and 
labors consistent with the committee'i desire to end mandatory re- 
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ff^that .these contracts were negotiated in good faith with reciprocal, 
'>aireemehts and concessiona' made. This delay will give management 
■l^aBd, labor, an. opporturiityTto make clarifications as required oy the 
iaA.v-Sii»«4:f-"rs=«=,-™'rriinT;<ioffT-ppmfnl-a. This nostnoned effectivB date 



^flre'biU would prohibit mandatory retirement_on account of a seniority 

rr^system.or employee benent plan : - - , .-^vr- ^ - 

ii^^^lam'ridnirin^: mandatory re^^^^ Upon enactment (unleii already pro-i 

g^'tSorfage CO, . . " / ^ Mbited by U.S. Court decisions). ^ ; ^ ' . || 

Plans -requiriDg-mandatory retirement ; - , , " fi 

^'^^?^^Mllc«^^^ In ^- 2 Vekri after enactment or at the ex- '3 

,^^^V>^fe« prior to enactment piratlon of- negotiated agreements, 

. ' whichever comes first. h 

All Other plans-..^-- ISl^t day after enactment. 

Nothinc^ in thess amandmante would change the provisions of tfte 
Employee Eetirsraent Income Security Act of 1974, and no additional 
reqniremants would be made of pension plan programs under these 

^^he Emptoyae Eetirement Income Security Act oi 1974 (ERISA) 
now defines normal retirement age ; thii is usually age 65 or before, but 
may be later for pei-sons beginning participation m the plan after age 
^ , 55 Normal retirement is the age at which a worker receives full bene- 
fits, that ii, benefits that are nof actuarially reduced on account of early 

- retirement. This bill would not dmnge the definition of normal retire- 
^ ment age. These amendments da not require that any additional bens- 
fits, benefit accruals or actuarial adjustments be provided other than 
those required under EBIS A. 

l^tNuinber of workers and amployeB benefit flam potentially effected 
' ; '- "Mandatory retirement is often associated with pension plans. 

- A Bureau of ' Labor Statistics study of private pension plan pro- 

- visions as they were in 1074 showed that of the almost 21 million 
workers covered by these plans, 41 percent had mandatory retirement 

- polieiea on their jobs, (In 1971, 58 percent of the workei^ covered by 
. pension plans had mandatory retirement pohcies on their jobs. J 

Tliirty-seven percent of the workers under negotiated plans had man- 
datory retirement policies on their jobs, while 54 Pfrc^^t of the 
workers under nonnegotiated plans (unilaterally controlled by a com- 
panv or union) were subject to such policies. ^landatory retirement 
' provisions in private pensions are classifled as compulsory (which 
permit employers to retire workers reaching a specified age) and 
-.automatic (which require workers to retire when they reach a spec- 
ified age). Plans may have either and a few have both mandatory 
.retirement provisions; 30 percent of the workers were under plans 
:>i^which had a compulso^ retirement age of 66; and 2 percent had a 
-p:^ compulsory retirement age of 68; 4 percent of the workers had 
/ -plan provisions requiring automatic retirement at 65, 6 percent at 
a'^e 68, and 3 percent at a^e 70. In addition, separate from these man- 
^^^datory retirement provisions, 10 percent of the workers had forced 
' retirement provisions in their plans whicli permit employers to retire^ 

workei-s before normal retirement provided certain minimum age and . 
; service requirement are met. 
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5:^^itpirSom SMS^^^ 69 were employed, and an ^additional niiinte;r||jg ;™ 

^'j:S|ybf -TOttrse^^ tliose;potentially subject to mandatory re- -^^^^ 
h^ititSr^V^des, there" are various other reasons^ for retirement such 
- fas health:fdmilY reasons, and desire to retire. From a Social Security 
mdministration iurvey,^ we know that-bnly a small . proportion of.-^>^^^| 

^rksrs nxnst stop working becaui© of ^mandatory retirement. Ana -^'ir^i 

^OBly about one-half of these Tv-anted to continue working. : - j-j 

Federal Employees 

' ' TKeie amandmsntsj not withstanding any other provision of law, ;j 
wonld eliininate mandatory ratire^^^ and other age diicnmmatira 

in Federal empldymsnt including ]ob advancemrat and hiring. Man^ , 

datory retirenmnt would be eliminated for the great majority of ^obs m. ^^^ 

in the civil BerHca, for poeitioni in the foreim ser^ce, for U% court ^ ij^y 

... iudges. District of Columbia public school t^ers DiBtn^ ofCdutn- _ ^ 

'k- bialudgea. the United States Comptroller GeneraL and the Director . >: ^ 

of the Federal Judicial Center among others. However, the current, , ; |f 

^' provision in section 15(b) which allows the Civil Service Commiision , ; f| 

to establish maximum age requirementa when such age li a bouaHcie ■ ,-^:.<::^. 

occupational qu^iflcation necessa^ to the perfcmiance of 30b, would j-^ 

.remain. These ammdments would also specifically make unlawmi , r 
the current Federal civil serines policy of not allowing workers age TO 

and over to be hired on a permanent basis. These amendments would \ ; f; 

not effect current provisions allowing early or voluntary retirement ;4 

f vv.> for Federal civilian emplove ^ ;| 

bill would continue the current interpretation of general ap- 
■ phcability of the act to various groups of Federal employees. Under 

Xi the current interpretation of the Civil Service Commission, which is ; 7,;.; 

£ ' V the enforcement authority for Fedeml employeeSj this act covers civil \ : -:| 

'5 A .\employees but not members of the armed forces. ITothing in these . 

>T i'^ftamendments would change this interjoretation. ... \ 

%: Section 15 of the act whicli prohibits employmCTt discnmmation f 

>\ on account of age in Federal Government employment is complete ^ 

i^'J" in itself^ Restrictions and limitations in other parts of the act, such v 
)■ . as para^aph (a) of section 12 and paragraph (f) of section 4 do 

h^Jy"- not apply to section In. However, these amendments do not in any way . 

k disallow. Federal employees from being discharged or terminated for, \ ^ j; 
^ cause or from being hired^ retired or terminated based on a bona fide 
-^V occupational qualification. Section 12(b) would be added by this bill 

■i ^ , to clari^ that the age limits applicable to other parts of the act do not v 

!rV: iapply: F^^i*a.l employees. /} 

# 4^^'^*TBinr7^^ Bnrvpv of workeFH QKed 62 through 65 who wtfi awardtd soda! iec^rlty hA 

Secnifty BijiUtlD* March 19T2. v Hi} 



.is 



^Secnrfty BijiUtlD* March 19T2 
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^^r^%Th¥GivU Servi^^^ reqiiired^to,study the effects ^; 

^^r#of|theTam^ employees .'andltransmit a;^,,, 

^*^^^its findings no later than January 1, 1979.^^^:^ . . 

^S^M^F^emiif^ mandatory. retirement agefor Feder^-if :|p 

employ e~esr'UnH^^^ Civil Service Eetirement Svstemj em: 

pr^Jpioyees.miist generally .retire no later than at ago 70 with 15 yea^i^#^ 
l^^-of servi(^e or as soon thereafter as the employee has completed 15 yf ^If 
lfSr%Qf^'servicer there- are, however, provisions for gmntinp individual-^ J. pi 
|oi.4©xe]fnptions: There ate earlier mandatory retirement reqmromonts for.^-k%| 
%?^'§BomB special groups of employees such ag law enforcement employees igf' 
ISSTand iio;;mandatory retirement requirements apply to others suehtaS^^j^^l 
^^«*'-^congressionar employee ''"^ - j "iC'^H 

""'Oiily a feV Fedeml employees choose to work up to or beyondSfT-l^a 
niandatonr ratirsment age. The latest availablo data^ for fiscal y^ar ^^^^ 'v^i| 
iQTfi ;«/^?^»nf6 H4inf Hiirinff that vear. onlv U09 Tvorkers Under cml ::^lvBl 



1976. indicate that during that year, only 1,509 Tvorkers under ci ^ 
service retirement were mandatorily nitired* -1^ 
General Btatrnm^nA with regard to inoremcd protectwn for F ederal and '-l 
non-Federal employ eea ^ /i J 

While it is th© primary purpose of this legislation to limit man- - , JV 
datory retirement and other employment discrimmation for non- 
Federal employees aged 40^60rand to prohibit unreasonable mancla-; . 
tory retirement with respect to Federal employment, it is not intended ; ; ; 



that the bill prohibit mandatory rotirement or other employment 
^ practices where age ii a bona ade occupational qualification reasonably 
necessary to the normal operation of a paii;M ^^^IV^^m^"^^,^^ 
provided for in the current law in section ;l^(b) and 4(f) CI)-. It js 
reconnized that certain mental and physicar capacities may decline 

I ivith age, and in some jobs with unusually high^eniands, age may be 

considered a factor in hiring and retaining workdrs. For example, jnbF; r^fd 

? ' ' such as some of those in air trafflc nontrol and in law enforcement and ; 
flrefic^hting have vei^ strict physical requirements on which the public - 

y . safety depends. The committee, however, expects that aM.-^^^^ 
' relevant criteria for only a limited number of ^tm. In addition, tliiB y,;) 

J ' legislation ig not Mntendsd to prohibit tlie discharge of or other dis- 

y ciplina^ measures against an employee for good cause, ./j^^^ 

C In most cases, more important tlian the p«ible decline of capabih- '>sA 

>r ties oxperienced Tvith age is the fact that this decline vanes. with; 

individnals m to ag© and inteniity^ varies in importance to particidaru>-:. :|^| 
' jobs, .and .may be compensat^l for by oth^ attobiites which often : 

; ' increase with age, for exantiple, experience and judpnent U^; 

I _ This lepslation would not forbid or restrict reasonable attempts to 

maintain high mental and ]physical standards through practices such ^lAI 
as more frequent physical esaminationi for older employees. i \ 

This le^slation does not require employers to provide special work- 'k \ Jji 
' ' ing conditions for older workers to allow them to remain or become . \ ^ 
employed- While special lote, part-time amployment, retraining and , ii^^ 
transfers to lesa physiadly demanding jobs may be of gre^t benefit j^i 

- to the older amployees and the employer alikej these activities are not 

f required la this legiElation. 

' Publlihed by The Buftiu of HirisRsl AfTtis* Ibc. 
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J#-VNo^ersight fmdiniror/W^binendations have been Pij^sentec to 

ttsHoromittlo by the Committee on - Goveriimcnt Operations, iho ■ -^^ 

iT&^Sm^ has nSde no oversight findings witli re.pect to age discrinu- t.| 
^MtioifdKing this session of Congress. ^r,^^^ , 

^*«^^-5s^!^rJ-i1f4^f -i.r: f; '• -r CoXGRESsroxAr. Budget Office, M 
Ei^^^:^:i55|=f" "V " ' ' ' ° ' Wa^hhujtoi!, D.C., July JS, 197 r, ^^j^ 

^^^^SU JTducation and Lahor, V.S. Bouse of 

^i^S^Mfi^HAiR^^vK Pursuant to Section 403 of the Congressional j;- 1 1 
KBudget^A:ct of 1974, the Congressional Budget Office has prepared the 
Earned cost estimate f or H.R. 53S3, the Ago Discrimination m Em^ ^r,-.-^:^ 
^^' ployment Act Amendments of ^ f« ..v^^nHa 

-^^ Should, the Committee so desire, we ^ould be pleased to piovida 

further details on the attached cost estimate. 

Sincerely, ^ ^ 

: ; (For Alice M.Rivlm, Director), ^^^^ > 

V Attachment, 

CoNonESSioNAi. Bctget Office—Cost Estimai^ 

1. Bill number :H.ILf383» " ^. . . . , ^ , 

" 2 Bill title- A bill to amend the Age Discrimination m Employ- 
ment Act of 1967 to provide that Federal emploj;ees y^ho arc 40 years 
" ^. of ^ge or older shall be protected by the provisions of section la ot 
suchlict, and for other purposes, . v. ^ 

3 . Purpose of bill: The priinaiT purposes of this bill are (1) to 
change the age limits of the class of individuals to whom the provisions 
of the 196? act, as subseqiientlv amended, apply, to individuals at least 
40 years of age (in the case of Federal employees) and to those at least 
' 40 years of age but less than-TO years of age (m the case of all other 
employees) ; (2) to prohibit (non-Federal) employers, labor orpani- 

V nations, et cetera, from observing the terms of seniority systems or 

^ employee benefit plans which require or permit th^ involuntary retire- ' 
mant on the basis of age ; (3) to restrict the Civil Service Commission s 
freedom to grant exemptions from compliance with the act to Federal 
agencies, departments, et cetera* 
4. Cost estimate : 

^ . [In miniQUs af dQllirs: fiieilsfiarsl . 
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19S1 


liiz 


Atfttwrlfatlan Ifvtlsi EoforeimBnt eoste, Depirtmgnt gf Liber 


0,4 0.4 0,1 


0.5 


0.5 


Pro)«ted total outliys : ,1. 

Enforcifiisnt cests* Pipirtmiiit at LaBor*,-^*-^*^*^.*-^— - 
Savinis to eivH If rvfc«.,., i,. • - 


.A .4 ,5 
^4.4 -?^S -10.3 


,i 


— n,i 


TQt^..„..„. — - 
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5 Enforcement' c08t8:--T!h!dm fibres represent additional enforcement 
iSpJcosts ^hich will "result "from the espandecl applicability of the pro-# 
£;i5itect^^ 19^7, $2*5 million was authorized to th© 

\ ^'^D^paVtineht of Labor for" eriforceiBCBt* In view of the relative sizes of 
l>$vitH&p&pullttiOT and 40-69, we. estimate that enforcement 

^^{4^^eQits%ould"^ by 15 percent as a consefi^ucnce of the aniendment,_^ 
_i^J^Becafisr|all enforcement costs are for salaries and expenses/ifutureJJ 
^BS!?t^^afe^ro3ecte the basis of CBO forecasts of the GDiierarFed^^^ 



|y||;©ral;Pay Schedule, and a spend-out rate of .96 is assumed- 
^MW^tV'SixLd^lcosts.'^^ the scope of the. study to be<under-3| 

^J"^=^talcen by the Secretary of Labor and calls for a new study by the Civil!i| 
ySf^»|Service Comniissionj but it. is anticipated; that thcBs studies will be|^ 
£^^%^pet-formed'^by e3:3sting staff; hence no cost is attributed ^tp ;thes©^^ 
■ provisions; ^ ^-T - . -^W^k^ - . ^-^ #i 

Si^M Savings to Civil Service and aocHal mmrity.-^'lh^ flgur^ represent* i 
^ ^ ^ ing savings to Civil Service are based on the assumption that of the | 
i'^" ^ ' appfosimatety 1600 perions per year who retire at age 70, 600 would ^ 4 
continue to work in the abience of mandatory Tetirement and one- ■ 
fourth of these woald cease to work in each subsequent year. Benefits 
and life expectancy were estimated from civil service data. 
^ No estiinate has been made of the possible effects of the legislation on : 
social security outlaye or receipts, DQcau^^ of the lack of recent and V;: 
? reliable infonnation to make such an estimate* Social securi^ cost im= 7 
pacts would depend on the behavior of boUl employers and employees ;i 
; in a complicated way. The change in age limits will have^the effect of 
allowing a particular subgroup of the working ^population to ^retire i ' 
]ate^ than they are currently perinittod under existing mandatory re- R 
tirement policies. The si^e of this subgroups let alone the fraction ; 

Y tharebf which would take advantage of the opportunity to work longer^ ^ : 
I cannot be (determined from availablQ data. Moreover^ even if these > 

variables could be predicted, there is no presumption as to how the < 
S labor market would respond. For example, would employera substi- k 

Y tute older for youiiger workers or would wages be depressed as. a 
result of an expanded workforeei Both receipts and payments of the v 
social security systeni depend upon the precise conflguratioh of the 

; y covered workforce— its sizSj composition and earning structure— as 
5; welllas the, timing of retircmentj and the benefit entitlements of ^re-. .^^ 
1 i tirooi*:^ Given our current knowledgej any estimate would be subject ■ 
t to a veiy wide margin of error* Some social securi^ savings are likely ^ 
^ to result as a coniequence of the legislation because some workers will ' 
forego priyate^ensions and part or all of their social Security benefits 
^ in order to continue working. But it is impossible to specif what the ; 
savings would be at this stage. , 
6- EsHmate comparipn I Not applic^^ 
; 7* Previous OBO estimate t None. f; 

8- Estimate prepaid by : Frank Lichtenberg (Civil Service esti'| ■ 
mates provided by Earl Armbrust) , 
9. Estimate approved by- j^^g "Bij^m ^ / 'l^ 

Asmtani Director for Budg$t Afudysis, ■ 

; The Committee concurs with Uie cost estimate of tlie Congressional i| 

: .:Budg:et Office. ■.• * • 'V. .. y- 
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""-^ f C *1 JkiXiAtion ' Impact 



i»2;?^'Becaw tho^ possibility of reduced espenditures under private 
'^^^Imnman^plBm and the net savini^s in Federal expenditures the . Com- 



i^^mitti^anticipatcs no inflationary impact beca^ legislaticwi,^ 
If^lTh^iBffect of the bill will be to increase th© labor supply of older 
^^^mir^dri^mA thus to further reduce inflationary pressures. 

^jl'-flki' i- SKCTI0>r-BY'SKCTlON ANALYSTS 

v^.^s " SECTIOX 1— SIIOET TlTf^E OF TPrE AcT : ^ f| 

^a;l^^f;This section provides that the act may be cited by the short^title : 
ap^^r"Age Discrimination in Employment Act Amendments of 1977"* 

^f.y SECTION S 

Subsection (a) would amend paragraph 2 of section 4(f) of the Act 
which contains the exemption from the provisions of tne Act for a 
bona fide seniority system or any bona fid© employ ee benefit pljm by 
excluding f rom^ the exemption any provision in such seniori^ system 
or employee beneflt plan which would requir involun- 
td^ry ratiremeht of any employeo because of the age of sncli emplpyee; ■ 

Subsection (b) would deluy the effective data of prohibition of man- 
datory retirement policies at apes 65 through 69 m peniioii plans or^^^ . 
seniority systems contained in DOiia fide colTeotively bargained agrae=^ ^ ;- 
ments in effect 30 days prior to the date of enactment. The eflective data . 

I would be upon tha termination of the agreeinent or two years after the - 

\ date of enactment, whichever comes first* 



SEGTIOK 3 



Subsection (a) of this section would amend section 5 of the Act 
which directs the Secretary of Labor to study institutional and other 
arrangements cauaing involuntary retirement and to report his find- 
ingi to th© President and the Congress by addin| additionaL ckment^^ 
to be included in the study including the feasiDility of el^ 
the upper age limit in section 12(a) of the Act^ and the potential ef- 
' feet of any such elimination on employeGS and ernployem Subiection 
' (b) would add a subsection (b) to section 5 which would require the 
Secretary of Labor to provide an interini report on the study required 
by this section within one year of this Act's effective date and a com- 
' r pletedreportj^ithin two years of its effective dat 

? SECTI0^' 4 

This section would amend section 13 of the Act which contains the 
upper and lower age limitations applicable to the provisionsof the Act 
in three waysr(l) Subiection fa) would redesignate the provisions of 
section 12 a.^ section 12(a) and limits thin mil)soction as pmvidocl for 
in subHoction (b) wliich is bcinir added to section 12 of tlio Act; (S) 
Sid^ection fb) \vould amend the unpor nm Wmt in tho newly des- 
ifrnatcd section 12(a) to provide that 180 days after the date of mnct- 
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^^immVthe upperage^^^ be 70 mstead of the present 65] aridn3)fc 

Subsection ( c) :UadS' a: su 



"11 




^ppWcH^^ertai^ to provide that all pa^wiriel! 

'^Sactivities'iii tKe Federal sector involving persons who are at' least '40j5 
^p^^f lears'of age sKall be'iriade free of/aiiy discriminati based on ageM. 
^^"rimTE^notwithstanding any existing provision of Federal law concerning an^ 
tJ^X^ifilishSUiage.for^'n^ or relating to other .terms^ 

-^iffi^^^Pgga^^dcSBitibns;^^ Subsection ; ( b) Tvpuld amend sectioi» 

l^(l>)H!wKicli^einpowcrs"t^ Service Commission to establish rea-^ 

TmablCe^e&m to proyidethat such^l 

©xemptions snail not allow the observance of the terms of a seniority > 
' system or employee benefit plan if such system, or plan requires thegS 
involuntary retirement of any employee because of the age of the em- . 
ployee* Subsection (c) would add two new subsections to section 15 • 
(1 ) a new subsection (f ) which would clarify that no provisions in tlie 
Age Discrimination in Employment Act of 1967 shaU apply to any ^ 
personnel action described in section 15(a) of auch Act except theT)ro-^;i 
visions of saeti^s 12(b) and 15 1 and (2) anew subiection (g) which Uii; 
r^uiree to Givil Service Commiision to study the effects oi the ' ? 
amendmenta to section 12 and IB of tiie Age Discrimination in rEni^; }i| 
ploymeni Act made by these 1977 amendments and report its finding 
to ths Presidmt and Oongress by January 1, 1970, ; ; ; 

i This section would amend secfion 17 of the Act which limits the au- jj^ 
thorization of appropriations necGsearr to carry out the Act to $5" ^; 
mlUion by striking out the $5 million limit and thereby autiioriring- | 
to be appropriated such sums as neceisary, 

as. 5S83 

CaANOEa IK EssnKQ IjAw Mape bt toe 3njL^ AB 'RmomE^ 

In compliance :with^^ 3 of rule XIII of the Eules of the House 
5 of Eepresentativea, chafes in Mtomg law made by the bill, as re-/ ^ 
^ portedi aire^^own as foflowB (raisto law propped to-be omitted ; 
13 endosed in black bracketed new matter ii printed in itslicSj existing , 
law in which no change is proposid is shown in roman) j V. 

Be U enMted hy the SenaiB and Bmse of BepTumicMveB of the 
Ufdted States of America in O&npresa aasemiUd^ WhBt tiiis Act may 
ibe cit^ aai^e^Age Discriralnation in Employment Aot of 1967". 



STATEKENT OF KHDlKGB AND PUOTOSB 

Sec. 2, (a) The Congress hereby finds aiid deola^ that— 

(1) in the face of rising productivity ajid afflumcaj v older -.i 
workers find themselvea diaadvtttaged in their eflorti to retain $ 
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employment, and eapedially to regain employment when displaced 

wS^thl'setti^^ oi arbitrary age limiti regardloss of potential 
for iob perfomianea has become a common practice, and certain 
^ " ottierwise deairabte praeticei may work to tho dmadvantago of 

^^1?)^th©^Sdenc© of unemployment, agpecialW long-tDrm un^ 
emploTment with resultant deterioration of slcill, morale and 
employer acceptability is, relative to tho yourpr agoi, high 
among older workers • their numbers are great and growing; and 
theiremployment problems grave f ^ , -^^ 

(4) the ©sistettcs m industries afltecting comnieree, of arPitrary 
diBcrfmination bi^mployment becau^ burdens oommerc© 

- and the free flow of goodi in commerce, ^ - 

(b) It is therefor© the purpose of thig Act to Btonriote employment 
of older piribns based. on their ability rather than age; to prohibit 
arbitrary age diicrimination in employment; to help emplpyerg and 
workei*i find waya of meeting problemB ariiing from the impact of 
age on employment, 

Seo. 3. (a) The Secretary of Labor shall nndertalce stiidic^s and pro- 
Tide information to labor unions, wianapement, and tho general public 
concerning the needs and abilities of older workers^ and their poten- 
tials for continued employmeiit and contribution to the economy v In 
order to achieve die purposes of this Act, the Secmta^ of Labor Bhall 
carry on a continuing program of education and inioraiationj under 
which he may, among other measures— ; , \ 

(1) undertake research, and promote reiearch, ^ith a view to 
reducing barriers to the employment oi older persons, and the 
promotion of measures ior utilizing their skills ; 

(2) publish and Qthertvisa make available to employers, pro- 
fessional societiesj the various media of communicationj and other 
inter^ted^persons the findings of studies and other materials for 
the promotion of employment ; 

(8) foster; through the public employmeiit iervice system aiid 
through cooperative effort tim developnient of facilities of public 
and private agencies ior espanding tlie opportiinities and poten- 
tiale of older persons ; ... - i i 

(4) sponsor and assist State and community informational and 
educational programs, 
(b) Not later than sis months after tte eflectiTe date of this Act, 
the Secretaiy shall recoinmend to the Congress anj measurea he may : 
deem desirable to change the lower or upper age limits set forth in 
section 12* 

l*ROHlBl'nON op AGE DISCIUMIJT ^XTIOK 

Sec. 4. (a) It shall be unlawful for an employer— 

_ (1) to fail or refuse to hire or to discharge any individual or 
1.^ r^ii -i^erwise discrimin any individual wim respect to his 

f compensation^ terms, conditions, or privileges of raiployment, be- 
, cause of sudi individuars age ; 
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(2V to limit segregfttei or classify in any way 

V which Avould cUpnve or tend to doprivo any individual of ©m- 
.ploymenfi opportunibies or otherwiBQ adversely affect liis itatus 
ai ah emplovee^ because of such individuare age; or 

(3) to Teauc© tlio wage rate ol any employee in order to comply 
with this Act. 

(b) It ihall be unlawful for an employmynt agency to fail or refuse 
to i|eier f or imploymcnt j or otlierwiio to diserinunate against, any in- 
dividual because of suen individuate age^ or to claiBify or refer for 
employinent any individual on the basis ot auch individuaPi ago* 
(e) It ihall be unlawful for a labor organi^atioa— 

.(1) to esolude or.to e^pcl from ite munibarBhip, or otlierwlaii 
to diicriininate againstj any individual beoauie of liiB age; 

(2) to Jimitj segregate^ or elasiify ite muinborshinj or to classify 
or fail or refuge to i*efer for omployment any indTividual, in any 
way whieh would deprive or tend to deprive any individual of 
employjnent opportiinitiesj or would limit such employment op- 
portunitiea or otheinviie adveriely affect his status as an employee 

^ or as an applicant for em ploy mentj because of such individuara 
ago; 

(3) to cause Or attempt to cause an Gmployer to discriminate 
t a an individual in violation of this RGction, 

(d) It shall b© unlawful for an employer to discriminate againet 
any; of his employees or applicants for omployinenti for an employ- 
jnent ? agency to discriminate against any mdividuals or for a labor 
organisation to discriminate against any momber thereof or applicant 
for membershipj because such individual^ member or applicant for 
membership has opposed any practice made unlawfully by tnis section, 
av because suoli individual? meinbership or appHcant for membership 
has made a charge, testifiodj assiftedj or participated in any inanner in 
an invegtigationf^ proceedingj or litigation under this Act, 

(e) It shall be unlawful for an employer, labor organigatiOTi^ or 
employment agency to print or publish, or cause to be printed or pub- 
lishedrany notice or adyeitiscment relating to employment by Buch an 
employer or Tnembership in or any classification or referral for em- 
ployment by such a labor organisation, or relating to any classification 
or referral for smployment by such an em ploy mont agency ^ indicating 
any prGference^ limitation, specification^ or discriminationj based on 
age. , 

. j (f) It shall not be unlawful for an employerj employment agency, or 
Iflbor organization— 

(1) to take any action otherwise prohibited under subsections; 
(a)^ (b), (c) v or :(e) of thii section where age is a bona fide oc- 
cupational qualification reason ably necessary the normal oper- 
ation of the particular businesSj or where the, differentiation is 
bns^d on reasonable factors other than age; 

(2) to observe the terms of a bona fide seniority system or any 
bona fide employee benefit plan such as a retirementy pension, 
or insurance plan, which is not a subterfupfe to evade the purposes 
of this Act, except that no such employee benefit plan shall excuse 

J^the failure to hire any individual and e^c^pt that the involuntary;:.. 
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retirammt of any smpla^ee sUUnot Si required ^ permitted hj . : 
any moh sBmoTity system or any miah emphyeB bemflt plan oa- 
cameaf ths age of such employee iov . 
(3) to diaehftrge or otherwise discipliM an mdividual for gooct 

STOTf Br SEOROTAHT OF I^BOR 

Sec 5; (a) Tha Secrete^ of Labor is direetad to undirtake an ap- 
propriate study oi institutional and other arrangomenta giving ns© to 
imroluntary retirement, and report hia Endingi and any appropnata 
legislative recommendaUoni to tho President and to the Congress, 
Suah study shall inohidB a determination of the fe^uzbihty of ehmv^ 
mtino thi upper age limitation ^stablishsd in 8eotim 2e{a] of thts 
Aat. and an ewmninatim af the efleat of any amh ehmination upon 
empUyeea and an imeatigatim of aetim^ nuhiah employfrs wotUd be 
reguiMd to wtdertaAe in order t0 mmply with tiw provmms of ms 
Aatas a rmdt ofmymaheUmimHon,^ ^ , „ , 

(b) The report reguired in smmation (a) of this section stuii^ 00 
transmitted to the President and to the Oongress m an interim report 
no later tha/n one year after tlie effective date of the Age Dwcnmim- 
tion in Emph^/rmnd Act Am£ndmentB of im and in pml form no 
later than two years after, such effective date. 



ADHIKISTRATIOK 



Sec. 6. The Secretarr shall have the power— 

(s) to make delegations^ to appoint iuch agente and employeea, 
and to pay for technical a^istance on a fee for icrvice bi^is, as he 
diems neces^ry to assist him ia the performance of his functions 



1 r under thii A.ct I ^ i j t ~ 

(b) to cooperata with regional, State, localj and other ageu- ^ 
cm and to cooperate with and furnish technical aisistance w ^ r^Aj 
employers, labor organizations, md employment agencies to aid . 
in effectuatiuff tiie purpose of thia Act* jVM 

RECORDMEPIKOV iKVESTieATlONi AKD ENFORCEMENT 

Sec 7 (a) The Secretary shall have the power to make invastija^_ 
tions and require tiie keeping of:records neccsBarf or appropriate for 
the adminiBtration of this Act m accordance with the powers and pi o- • f.^ 
cedurei provided in sections 9 and 11 of the Fair Labor Standai^di 
Act of 1938, as amended (S9 U.S.C, 209 and 211) . - 

(b) The provisions of this Act shall be enforced m accordaJice 
'■^ . with > the: powers, remedies, and procedures provided m sections n(b) , ^ 
ii^ 16 (escept for subsection (a), thereof), and 17 01 the F^^^^ > j ||j 

Sai£r£^Act 6f 1938, as amended (29 U,S,a 211(b), 216,- 2 17),;: 
and mibaection (e) of this section. Any act prohibited under section ::^;^| 
Hf ;;- of 'this Act'shril be deemed, to be a prohibited act under section 15 ,y^ j^-m 

; ■ "bf :the Fair Labor Standards Act of 1938, as amended (29 U.b.U. k 
f&^QQ-l^) .Amounts owing to a person as a result of a violation of this ^^yt^i 

^Act shall be deemed to be unpaid minimum wa^os or unpaid over- 
5<-^iime compensation for purposes of sections 16 and 17 of the Fair Labor 



m 
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Standards Act of 1988, as amended (29 U.S,C. 216, 217) : Provided^ 
That liquidation damages shall be payable only in cases of willful vio- 
Illations of this^Act^ In any action Brought to enforce this Act the 
4 €burt shaU have jurisdiction to grant iuch legal or equitable relief 
as may be appropriate to effectuate the purposes of this Act, includ- 
ing without liTOitatiott judgments compelling eraploymanti reinstate' 
ment or promptipnj Oi* enforcing the liability for amounts deemed to 
be unpaid minimum wages or unpaid ^ overtime compensation under 
this section^ Before instituting any action under thii seGtionj the Sec- 
retary, ihall attempt to eliminatB the discriminatory gractic© or prac- 
tices VaUeged, and to effect voluntary compliance with the require- 
mants of this Act through informal methods of conciliation, confer- 
ence, and persuasion, 

(c) Any person a^^ieved may bring a civil action in any court 
of competent jurisdiction for such legal or equitable relief as will 
effectuate the purposes of this Act t PrwtWerf, That the right of any 
parson to bring such action shall terminate upon the commencement 
of an action by the Secretary to enforce the right of such employee 
under this Act. 

(d) No civil action may be commenced any individual under this 
section until the indiTidual has given the Secretary not less than sixty 
days' notice of an intent to file such action. Such notice shall be filed— 

(1) within one hundred and eighty days after the alleged 
unlawful pmctice occurred, or 

(2) in a cage to which section U(b) applies, within three hun- 
dred days after the alleged unlawful practice occurred or within 
thirty days after rieceipt by the individual of notice of termina- 

■ tion of proceeds under State law, whichever is earlier. 
Upon receiving a notice of intent to sue, the Secretary shall promptly 
notify Jail persons named therein as prospective defendants in ^ the 
action and diall: promptly seek to eliminate any allwed unlawful 
practice s by informal methods of concilia tion^ conference, and 
persuasion, • ._ ' 

(e) Sections 6 and 10 of the Portal-to-Portal Act of 1947 diall apply 
to actions under this Act. 

NOTICES TO BE POSraO 

Sec. 8. Every employer, employment agency^ and labor organization 
shall post and keep posted in conspicuous places upon its premises a 
notice to be prepared or approved by the Secretary setting forth 
information as me Secretary deems appropriate to effectuate th© 
purpose! of this Act, 

' nVtX^ AND RE0UL4TI0KS 

Srx2. 9. In accordance with the provisions of suboha_pter II of chap- 
,^r 5 of title 6, United States Code, the Secretary of Labor may issue 
such rules and regulations as he may consider' necessary or appro- 
.priate for carrying out this Act, ana may establish such reasonable 
.exemptions to and from any or all provisions of this Act as he may 
Iflnd necessary and proper in the public interest 

. Publiih^ ^ The Bureau of Nationd Affairs ;^ J 
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Sec. 10; WhoeTer ihall forcibly resist, oppoie, impede, intimidate or 
interfere with a didy authorised representotive of the Secretary while 
he is engaged in the performance o.f duties under this Act shall be 
punished by a fine of not more than $500 or by imprisonment for not 
more than one year, or by both: provided^ hmoever^ That no person 
shall be imprisoned under this section except when there has been a 
prior conviction hereunder. 

MPIKmONS 

Sec. llv For the purposes of this Act— 

(a) The tenn "parson'^ means one or more individuais, partner- 
'shipSj associations^ labor organi^ationi, corporations, business trustsj 
legal representatives, or any organized group of persons, 

(b) The term "employeH^ means a person engaged in an indust^ 
affecting commerce who has twenty or more employeea for eacn 
■W'Orking day in each of twenty or more calendar weeks in the current 
or preceding calendar year: Provided^ That prior to June 30, 196S, 
employers having fewer than fifty employees shall not be considered 
employers. The teim also means (1) any agent of siich a person^ and 
(3) a State or political subdivision of a State and any agency or 
instninientality.of a State or a political siibdivision of a Statej and 
any interstate agency^ but such term does not include the United States^ 
Or a corporation wholly owned by the Government of the United 
States. _ 

(c) The term^-employment agency'^ means any perion regularly 
undertaking with or without compensation to procure employGes for 
an employer and includes an agent of such a person ; but shall not 
include an agency of the United States, , , 

(d) The term "labor organization" means a labor prffani^ation 
engaged in an industry afFecting commerce, and any agent af siich 
an organization, and includes any organization of any Idncl^ any 
agency, or employee representation committee, group, association, or 
plan so engaged in which employees participate and which esists 
for the purpose, in whole or in part, of deanng with employers con- 
cerning grievances^ labor disputes, wages, nites of payv hours^ or 
other terms or conditions of employment, and any confewnce, gen- 
eral committee, joint or system board, or joint council so engaged 
^^^hich ig subordinate to a national or international labor organization. 

fe) A labor organisation shall be cleomed to be engaged in^an 
industry affecting commerce if fl) it maintains or operates a hiring 
hall or hiring office which procures employees for an employer or 
procnrDS for employees opportunity to work for an employer^ or 
(2) the niunber of i^ members for/ where it is a labor organimtion 
composed of ; other labor orpani^.ations or their represehtatix^es, if 
the aggregate number of the members of such otlier labor organiza- 
tion) is fifty or more prior to July 1.196S. or twenty-five or more on 
or after July 1.1968. and such labororffanization— ^^^^^^^ V , 

f l) is the certified renresentative of employees under the pro- 
visions of the Ifationnl Ijahor Relations Act, as amended, or the 
Railway Labor Act, as amended : or 
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(2) although not certified, is a national or international labor 
orgamzation or a local labor organization recognized or acting 
as the repreiintative of employeei of an employer or employeri 

- : engaged in an industry affecting commerce ; or , — 

' (8) has chartered a local labor organimtion or iubs^^ 
which is rspreaanting or actively seeking to represent employees 
of employers within the meaning of paragraph (1) pr (2) ; or 

(4) has beeii chartered by n labor organization repreientjng 
or actively seeking to represent employees within the meaning 
of paragraph (1) or (2) as the local or iubordinata body through 
which such employees may enjoy membership or become affiliated 
with such labor organization ; or 

(fi) is a confer^iee, general committee, joint or system boards 
or joint council aubordmate to a national or international labor 
- ^ organiiationj which includes a labor organization engaged in an 
iiiduitry affecting commerca within the meaning of any of the 
preceding paragraphs of this iubsection. 

(f) The term "amployee-' means an individual employed by any 
employer except that the term ''employee^' shall not include any per- 
son elected to public office in any State or political iubdivi^iion of 
any State by the qualified voters thereof, or any person chosen by 
such officer to be on such officer^s personal staff, or an appointee on 
the policymaking level or an immediate adviser with respect to the 
exereise'Df the constitutional or legal powers of the office. The eK- 
emption set f oitii in the preceding sentence shall not include employees 
subject to the civil snrvice laws of a State government, governmental 
agBUQj^ or political subdivision. 

(g) The term "commerce'' means tradn, traffic, commerce, trans- 
porfatioii^ transmission, or communication among the; several StiUfa; 
or between a; State and any plnce outside thereof ; or within the.Dis- 
trict of Columbia, or a possession of tlic United States : or between 
points in the same State but through a point outside thereof. ^ 

(h) The term "industry affecting commerce^V means any acUyity, 
buiinesi, or industry in commerce or in which a labor dispute woiild 
liindsr or obstruct commerce or the free flow of commerce; and in* 
cludeB any activity or industry ^affecting commerce" within the mean- 
ing of tlie Babor-Mona^ement Reporting and Disclosure Act of 1859» 

^i) The term "State^Mneludes a State of the United States,^ the. 
District of Golumbia, Puerto Eico, the Virgin Islands, American 
Samoa, Griiafn, Wake Tiland, the Canal Zone, and Outer Gontincntnl 
Shell lands defined in the Outer Continental Shelf Lands Act, 

LIMTTATIOK 

' Sm* 12. [The! (a) Ejscept as provided in subsection (6) of tM^ 
prohibitions in this Act shall be limited, to indivKhials 
who are at least forty years of age [but kss tlian.sisty-flve years of 
age J hut less thart— 

- U) siwty-flve ysan of age, for the 180-day period folknoi/ag the date 
of the enacMsnt of the Age Vis€Timi7iuti(>n in Employment Act 
Antrndfr^nts of 1977; and 

if/s.* ^ ~~_ ^ ~ , Published by Thi Bureau oT Natignal Affaire, Inc. 
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-• (f y seventy mora of aqe, afitr the doss of period specified in para- 
ofaph (1) af tnU subiectwn, _^ , , t 

(b) In the ease of any personnel twtimi affectinff employees or apph- 
cmtJfm- employment wMch m mihject to the provimom of section IB 
of thU Aot, ihe proMbUiong established in seotum 16 of thw Act s/mll 
be limited to individv^s who are are Uaat forty years of age. 

ANNUAL REPORT 

Sec 18 The Secretai^ shall submit annually in .Tanuary a report 
to the Congress covering his activitiei for the preceding year and in- 
cluding such infonnation, data, and recommendations for further 
lecislation in connection with the matters covered by this Act as he 
may find advisable. Snoh report shall contain an evaluation and ap- 
Braisal by the Secretary of flie effect of Uie mininmm and mapmum 
aSM established by this Act, together with his recommendations to 
the Cotigress. In making such evaluation and appraisal, the Secretary 
shall take into consideration any changes which may ^have occurred 
in the general age level of the population, the effect of the Act upon 
workeM not covered by its provisions, and such other factors as he may 
deem pertinent. 

J^ERAL-STAIE RHiATIONiHff 

Sfg 14 (a) Nothing in this Act shall affect the jurisdiction of any 
agency of any State performing like functions with regard to dis- 
criminatory employment practices on account of age except that upon 
commencement of action under this Act such action shall supersede 
any State action, , . . , 

f b'i In the case of an alleged unlawful practice occurnng in a State 
which has a law prohibiting discrimination in employment because 
of age and establishing or authorizing a State authonty to grant or 
ieek relief from such discriminatn^ practice, no suit may brought 
under section 7 of this Act before the expiration of aisty days after 
proceedings have been commenced under the State law, nnl^ such 
proceedings have been earlier terminated: Provided, That such sixty- 
Say period shall be extended to one hundred and twen^ days during 
the first year after the effective date of such Stat© law. If any recmire- 
ment for the commencement of such proceedings is imposed by a btat© 
authority other tiian a requirement of the filmg of a written and signed 
statement of the facts upon wliich the proceeding is bawd, the pro- 
ceeding shall be deemed to have been commenced for the purposes 
of this subsection at aie time such statement is sent by registered mail 
to the appropriate State authority. 

NONMSCBmiNATlOlf ON ACCOUNT OF AOl IK TEDEEAL QOVERNMENT 

ECTLOTMBNT 

j5«/g,yrAllT 

Noi-mthstaAi-n^ my other provtsim, of FedvrO. Tmo relatvn^to mm^ 
datorv retiremera requirements or reUtim^ to tlu. Urmg^ discharging, 
. or promotinq of empUyiiees or applicants for employment^ arut 'notmtti- 
"■'etandin^ any otJier provimon of Imo^ M personnel actions affectmg 
employees or applicants for employment who are at least forty years. 
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of ^j^e (except with regard to aliens employed outsicl© the limits of the 
United States) in military departments as defined in aection 102 of titl© 
5. United States Code, in isecutiva agencies as defined in Eiction 105 
iof title aj^Unitad States God© (including employees and apphcantsioj 
eiTiplo3TOent who are paid from nonappropriated funds) , in the United 
y States Postal Serrica and the Postal Bate Commission, ii^thoss^umtB 
in the government of the District of Columbia having positions in the 
competitive lerviae^ and in thoee units of the legislative and judicial 
branches of the ,f ^eral Goveniment having positions in the coinpeti- 
tivQ service, and in the Library of Congress shall be made free irom 
any cUscriminatiott based on age* . , l-^ . 

, (b) .Ejicept as otherwise provided inr this subicction, the Civi] 
Service Commission is authorized to enforce the pro visions of subsec- 
tion (a) through' appropriate remedieSg including reinstatement or 
hiring of employeei with or without backpay^ as will effectuate the 
policies of this section. The Civil Service Commission shall issue such 
rules, regulatioM, orders, and instructions as it deems necessary and 
appropriate to cariy out its responsibilities uadur this section. The 
Givil Sernce Commission shall-^- r 

' , (1) be responsible for the review and evaluation of the oper- 
ation of all agency programs designed to carry out the policy of 
this section, periodically ob/^aining and publishing (on at leasfc a 
semiannual basis) progress repoits from each department, agency^ 
or unit referred to in gubsection (a); 

(2) consult with and solicit the rocommendations of interested 
individuals^ groups, and organizations relating to nondiscrimina- 
tion in employment on accoimfc of age | and . * 
r (S). provide for the acceptance and procossing of complaints of 
discrimination in Federal employment on account of age* 
The head'bf each siich department, agen^? or unit shall comply with : 
such rules, regulations, orders, and; instructions of the Civil Service 
Cominissiori.wiich shall include a provision that an employee or appli- 
cant for employment shall be notified of any final action taken on any 
complaint of discrimination filed by him thereunder. Reasonable 
exemptions to ti^e provisions of this section nu^ be established^ by the;;. 
Commission but only when the Commission has establishedia maxi- 
mum age requirernent on the basis of a determination that age is a 
bona fide occupational qualification necessa to the performance of 
the duties of the position, that the Oom/iim&immay not €Btab~: 
luh ani/ e^^^P^i^ ^^^^'^^ P^^^^^'^^^^^ agency^ or other 
entity ref erred to in aubmcHm (a) of this section to ohierve the terms: 
of any seniority iyitem or am/ employee bemflt plan auoh m a retire- 
rmnf^ permmior insnrame plm^ if such syatem or plan inclvdes any 
provisim^ which reomre th^ retirmi^nt (my employee he 
th^ af/e of such efn^pl^ee. . - . , 5 = 
With respect to employment in the Libraiy of Congress, authori- 
ties granted in, this subsection to the Civil Service Commission shall 
be exercised by, th© Librarian of Conp-ess, ^- 

(c) Any person aggrieved may' brms: a civil action in any Federal 
district court of competent jurisdiction for such legal or equitable relief 
as will effectuate the purposes of this Act* 
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(d) When thft individual has not filed a complaint concerning: ag© 
discriminatiDn ^itli the Commission^ no civil action may be comnienced 
by any individual under this section until the individual has given 
the Cbmmissio]^ not less than thirty days' notice of an intent to fib 
such action. Such notice shall be filed within one hundred and eighty 
dayi after the alleged unlawful practice occurred. Upon receiving a 
notice of intent to suo^ the Comniisgion shall promptly notify all per- 
sons named therein as proipectiva, defendants in the action and take 
any appropriate action to assure the olimination of any unlawful 
practice, 

(□) Nothing contained in this section shall relinve any Grnvernment 
agency or offimal of the regponsibility to assure nondiscrimination on 
account of age in employment as required under any provision of Fed- 
eral lawl 

(/) Anj/ pBfBOnml action of am/ dBpartrmnt^ agency^ or other mmy 
mf erred to in mhB&etiorh (a) of this aeotimt ahSl h& siibject to^ or 
affeated tyy any prowion of tlm Act^ other than the prammom of 
section lQ(b) of this Act and tk^, piwrimmis of thm scctioji. 
: {g) (1) 2^he Oiml Semiae OcmmiiSBionshaU undertake a stxtdy niat- 
in(j to tfiB effects of the afmndments made to motion 1§ of thw Act 
and to this section iy tha Age Dmcriminaiion m Employimnt Aot 
Amendments of 1971 ^ ^ 

(g) The Civil SefviaB Commission shall transmit a report to the 
Pnmdent and to the Oongres& aontaimng tJm findings of the OommiB% 
sion resulting from, the study of the Oommimian imder paragraph 
{1) of this Byhsactim. Smh report shall he trmwmitted na later than 
^ JamjLory l^l&fQ* 

EFFECTIVIO DATE 

Sec. 16, This Act shall become effective one hundred and eiglity days 
after enacfcmentj except (a) tliat the Secretary of Labor may extend 
Hhe delay in effective date of any provision of tliis Act up to; an 

- additional ninety days thereafter if he finds that such time is necessaiy 

- in permitting adjustmenta to the provisions hereof j and 

APFROPIilAllO^" 8 

Seo. 17. There are hereby authorised to be appropriated such suras 
not^in escess of SfijOOOjOOO for any fiscal year J as may be necessary 
! to cari^ out thig Act. 
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ADDITIONAL VIEWS OF HONOBABLE TED WEISS 

Siiice lOCT the employment rights of older Am©ricans--sge 40 to 
05— have been protected by the pronsiong of the Age Diicrimination 
in EmplOTminb Act (ADEA) ,^ thruit of committee ^mendmenti 
to the ADEA has been to expand coverage under the act in fclie Fed- 
aral and private sectori, My efforts during our consideration of this 
issue have been directed toward the clariHcation of a provision in the 
original act— section 4(f) (2)--which haa been used to evade the pro- 
tectibns which this law offers. My ajmendnientB in conainittee were 
based on legislation which Eepresentati7e Henry Wasman and I in- 
troduced in Tate Aprih 

■ Section 4(f): Escetooks to toe Act 

^ Section 4(f) of the ADEA eontaiiiB three exceptions to tiie provi- ; 
aions of the act. Section 4(f)(1) exempts empIoyerSj employment 
ageneiea; and labor organizations from the provisions of toe act ^ where 
age IS a bona Jflde occupational gualiflcation reasoMbly necessary . to. 
the normal operation of the particnlar businessj or where the different 
tiation is based on reftsonable factors other than age,-^ This is generally 
meant to :exclude workers in hagardouB occupations. Section 4 (fK3) 
states that older workers can be disdiarpd for good cauaeV miile. 
these two sections seem clear, there is a^eat deal of confusion about 
the nieaning of sectiou 4(f ) (2) ; in its current form itreadi aj follows : 
It shall not be unlawful for an employerp employment 
agency/or labor organisation™ 

- ^Ho obierve the terms of a bona flde: seniority ssytem or any 
bona flde employee beneflt plan such as retirementj penaion^^^^ 
or insurance plan which is not subterfuge to evade the pur- 

— poses of this act^ except tiiat no such employee benefit plan ^ 
ihall eMuse the failure to hire any individual ^ 

_ Seciion 4(f) (2) : EsOEmoir ab Evasiok 

This provision was designed to increase the emplojmenfc opportuni-- 
'^tim ot older workers, by making their-hiring relatively: easy^ under. • 
sectibn 4(f) (2) employers could hire older workera and benefit from 
their employment experience without having to incbrporate them fully 
into coinptay benefit plans or seniority systems. Some employers, ho^- 
. ever^vhave. interpreted this proviii as permitting mandated early; i 
J r^iremen^prior to the; upper age limit in' the ADEA— as lon^r- as| 
sucli a prpvisibn is incorporated into the terms of a benefit plan or re- 
tirement system. This clearly was not the intent of the original anthorsr 
of the act. " 



Publbhtd by The BufC»u of {MitloiiftJ AfT»irs, Inc. 



TEXT OF HOUSE COMMITTEE REPORT 



Origtkal Intent la as Ci^h in 19T7 as rr Was m 196T 

Senator Jacob Javits, one of the principal original authors of the 
ADEAv recently introduced S. lTt3, legislation similar to H,R. 5383 
%B amended, in the Senate, In Kis introductory remarks which ap- 
peared in the Becord o£ June 28rl9TT, Senator Javits alludes to con^ 
flictihg court interpretations of section 4(f) (2) and offere a Buccmct 
clariflcation of that proviaiou and the legislativo history which pre- 
cadei it. Ho statea : 

. "Section 4(f)(2) permits an exception to the ApEA-s : 
general age discrimination proscription by makirig it law- 
ful to Observe; the terms of a , //hona Me empioyee bene- 
fit plan . . . which is not a subterfugG to evade the purposes 
of the The purpoae of this miendmmt wm io jMlitaU 
th^ hiring of older Grn^oyees hy^pmwUtmg t^ 
merU witliaut mcBssarily providing e^pj^ bemftts imder 
employee benefit pUns (emphaiii added) . BBfor© the^ 
-SupremB Court considers the arginnents about what the Con- 
greas haa intended by seotion 4(f) (S) ^ I think it ia incum- 
"bent that the Congress make'clear tiiat this proTiiion was 
never intended to permit the wholesale evasion of the 
ADEA's protections , , , Union repreientatl^es will still be 
able to collectively bargain for decreases in the voluntas 
eariy retirenient age under employee benefit plans.- ' 

^ In his presentation before the Subcommittee, Dr. Marc Eosenblum 
of the Center on Work and Aging of the American InBtitutes for 1^^ 
search 'Washington, D.C, quoted from Senator Jayits^ atatement^at 
the oririnal Senate hearings, held on March 15, XQST, eoncerning the 
ADEA; at the time Senator called for the adoption of amendment 
which would allow : 

That a fairly broad exception be provided for bona fide re- 
tirement and seriority systems that will facilitate rather than 
deter it and make it possible for older workers to be employed 
without the necessity of diirupting tiiose systems. 

The CDARiFiCA'n:o>r Lakguage 

While tlie consistency of these t\>'0 statements should eliminate any 
■doubt concerning the intent of the original authors, I have sought t^ 
insure that the provision which is designed to encourage employment 
cannot be used against older workers by incorporating the followmg 
; language (insert after individual) : ■ 
\ . . and e^Ecept that the involuntary retirement of any em- 
ployee shall not be required or permitted by any such senior- 
ity system or my such employee benefit plan because of the 
age of such employee. 
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This report cites figures from the Bureau of Labor Statistics which 
indicate that i million Ajaericana are covered 'by pension plans wliich 
permit employers to retire workers before age 65, Dr. Rosenblum m 
hiB presOTtation, told the subcommittee as of September 1973, iom© 
324pO0O workers ware under plans which required compulso^ retire- 
ment prior 65* A. Library of CoDgress study on this issue indi- 
cates that mwdatory retirement is closely associated with peniion plan 
cotera^l moting "Ite Survey of New Beneficiariei, Social Security 
Bulletin^ Marci: -19T2^ the study ihowi toat 80 percent of -workera 
under mandatory retirement policies have pension plan coverage. 
While lie present number of workers effected by the misinterpretation 
of Bection 4 (f ) (2) seems relatively smaUj the potential for abuse under 
this section is ^eat, 

PoSSmLE ElOTCTi OF OliARmCATIOK 

Puring the course of our deliberations on SSSS, several quea= 
tions were raised by members and witnesses about the possible effects 
which my amendment would have on labor and pension i- -*ced con- 
cerns, The following issues were raised i 

Smariou^ Q0Owpatim^.—%m^t^ memters expressed the 
belief that unions and management should have the right to 
agree that in certain job classifications wMch are considered ^ 
^^dangerous'^ there could be mandatory retirement | examples 
which were cited included the coal and steel industries, 

As previously indicated an exception is promded for haz- 
ardous occupations under section 4(f) (ly^ of the act* (It 
should be noted that the United Steel Workers have no jiolicy 
of mandatorf retirement and that they are expected to sup- 
port this legiilation as amended,) 
■ InmmfetmCB.-^^itTAmm from the Chamber of Commerce ^ 
express the concern that a clarification of section 4(f) (2) 
would make it difficult to remove workers for cause* 

As I indicated at the beginning of these viewi^ iection 
4(f) (B) permits employers to -^discharge or otherwise disci- 
pline^- workers for good cause* . ; 

Efeatg cm contracts, — Questions were raised concaming - - 
whether or not this provision will interfere with collective 
bargaining agreements. 

This amendment does not effect any aspect of a collectively 
baT^ined agreement or pension plan except where there is a 
provision -wfich would require mandatory retirement prior to 
the upper limit set by the act or the 1977 amendmente, Unious, 
managementi and; workei^ will be^ free^ under this amend- 
ment^ to set the following: (1) age at which full benefits are 
received; (3) amount of benefits* (3) employer-employee 
contribution formulas; (4) early retirement options. Addi- 
tionally, this amendment allows for a* new area of collective 
m: ^ bargaining : pension incentives to keep productive older work- 
r' -— ers on the job. 
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A second amsadmenfc wWch which was ac- 

cepted by ths cominitte© pemits pansipa .plans under esisfcing 
, contracti to retain a mtodatoj^ retirement provisw^ for 
i^orke^^ the contract or 2 

^eara j^i^" t^r comes first. It would not pinmssible 
^ndep this prpyiiion for la and mfinagement to enter into 
mew; contraeta wMch woul^^ Jorbe early retirement* 

L08B of efnbployment cppoftunitiea f&r younger worhBTB^^ 
OTe: Chambgr of Gommerce in their teitimony indicated that 
il thtireibrtctions on pension sys younger 
/wbrkerB wo^^^ increasingly difflcult time entermg 

into 8Jid processing witHiii the labor force* 
. Ths trend in the labor fore© is towards early retirement, 
WorKeiB tend to stay on the job until they are able to receive 
full b^neflts* Bepreseht^^^ from General Motors, in testi- 
Bnony hefors the Houia Select Committee on Aging, indi- 
cated that ubderGM'i 80 years of service and out option, 
only 2 percettfe of their employees work to the corporation's 
TOandatoiy retiremifit age 

Dr. Roianbluin, in his renoaikSj stated that the labor force 
partieipati'M for worfcers over age 56 has been decreasing 
steadily o^eft the last 28 years* In his prepared statement, 
lie included a diart which illustrates this trendy it appears 
-Mow ■ 
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' . One final point which can be made concerning younger workers 
IS that they, too, will benefit from this legislation in the future. 

fi^ffZ/SU^^Some members qutstioned whether this provi- 
sion is in conflict with the Employment, Eetirementj and 
^ Security &iaDmeAct (BRISA)*^^^ ^^^^^^^ V 

. ERISA added certain fundings vesting^ and insurance ob- 
ligations to most pension; plans. The amendment to section 
4(f) (2) does not effect the cost or structure of bona fide pen- 
sion plans which conform to ERISA or other IBS regula- 
tions; Further, it should be noted that ERISA does not re- 
quire; increased actuarial adjustments if an employee chooses 
to work beyond the EBISA-deflned retirement age of 65. 

pRoracrmo Of.Dm Won^ A Legisi^ttv^ EESFOi^rsmiLTrT 

iv ; This 'report /inore than adequatelv iHustrates tH issue which wil^ 

.1! face the Sitprenic* Cqurt in their doUberations on 

; lAirlims, (542 2d 21T) . It has been suggested that we should await 
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Lho deciiion of th© Court before taking, further action to clarify ac- 
tion * (f)(2). If wo w^r© to find a provision in the Civil Rights Act 
of 1964 which wai intended to advaiiCB the opportunitiea of thoie cot- 
ered by the liw Hut wliicH was used against their advancementj wa 
#6uld act without haste. Likewise it is our legislative reiponsibihty t^ 
move expeditiouely \?hen the rights of older workers are jeopardised 
by niisapplication of the law. We cannot allow the vary law which 
exists to protect ths rights of older workers and the %'cry provision 
which was written to e^and their employment opportunities to be 
cited aj the vehicle for mandated early retirement. Once we are aware 
of such a contradictioni our position as arembers of Congress leavee 
us no option but to clarify the law without delay, , 
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g^:::\^lNDIVirUAI. VIEWS OF HON. JOHN ERLBNBORN 

i' ' ' The bill as reported out of full committee contains an atnendinont m 
\ section 2 which amends section 4(f) (2) oi the Ags Discrimination 
Employment Act of When Uiis amendment to section 4(f) (2) 
was reported out by subcommittee it provided that involuntary retire- 
\^ mmt of any employee pursuant to a Beniority or employee benefit plan 
would be illegal prior to age 70. However, the full committee has 
adopted an amandment to the iubcommittee bill ^liich would allow 
an exemption to this involuntary retirement prohibition for coUec^ 
. ' tivaly bargained labor agreements -which had b^^en in effect at leaet 30 
l^- • " days prior to the date of enactment of tliis act. This exemption would 
\i, continue until the expiration oi the collectively bargaiaed contract or 

in no event longer than 2 years. 
Vi^i ^ It is not uncommon for one employer to have concurrently both 
fh: union and nonunion pension plans. It ii totally unfair to require a dif- 
ferent complianca standard or time period under this law for non- 
union pension plans versus union pension plans* WMe the law re- 
- quires nonunion pension plans to oomply within 6 monthSj union 
pension plans may be exempt for a period of 2 years. TIib necessity of 
having to amend one plan withiaG months and another mthin 2 years 
will undoubtedly cause unnecessary confusion. 

> I will offer an amendment to allow nonunion pension i^uans the iame 
^^4- - treatment as union pen plans enabling both to coni& into full com- 
fc t plianca within a 2-year period. 

JOBir N, BSLENBOBlf. 

it 
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i^^'n^The Stibcoimriittee on Labor of the ConimittCG on Human Resourclsy- ^^ 
' Kdd public hearings on this legislation on July 26 and 27 of this ycar/^:-^^^ 
',^flCh1i:sti]^3iffii^^^ of S, 1784 on September 13 - ' Jp 

%i:aj^?i^p^^e3^Sn amended 

J®|Eeibuipl9|Jr^^ on September 30 and ordered I LR; 538^.^^ 

Spwj^rted^Mth in the form of a substitute on that dufe #iff 



• Background 

THE AGE DiaCBJMINATlOjr EMPLOrM^^ 

The Age Discrimination in Employment Act (ADEA) was enacted 
to prohibit discrimination in employment on account of age in iucli 
matters as hiringj job retention, cQnipensation^ and other tenns^ condi- 
tions and privueges of employment. Its purpose is threefold r to 
promote employment of older persons based on their ability rather 
than age i to prohibit arbitrary age discrimination in employment; and 
to help .employers and Avorkoi^ find ^vays of meeting problems arising 
from tJie impact of age on employ nient 

/The ADE A prohibits niost employers, employment agencies, and 
labor organizations from discriniinating in emijloyment practices 
against porsons between the ages of 40 and 63 on tho basis of their ago, 
l^m law applies to employers havii^ 20 or more employees^ public 
eniployers, aniploymcnt ageneics serving such einployei^i and^labor 
organisations 

- , The act also contains several exceptions to its provisions. 

Section 4(f) (1) provides that the act-s prohibitions against dis- 

^c^ilniriat^on on the basis of ago do not apply %vhere age is a bona fide 
occupational qiialification reasonably necessary to the normal opera- 
tion of .the particular biisinGSS, or ^vhero differentiation is based on 

; reasonable factors other than age* 

Section 4(f) (3) providos that it is not lawful for an employer^ 
Dinplo^^ment agency, or labor organization to observe the terms of a 
bona fide seniority system or any bona fide eniployee benefit i^lan^ inch 
as a retirGinent, pension, or insurance plan, whicli is not a subterfuge 
to evade the purposes of the act, except that no such plan may excuse 
an employer's failure to hire any individual* 

( • Section 4 (£) (3) provides that it is not unhwful to discharge or 
other^vise discipline an individual for good ^ ■ 

Need yoR Tins Legislatios^ 



When the Age Disci'iniination in Emplay iuent Act was enacted in 
1067j comparatively little was known about the desires or abilities of ;-| 
older workers* The social and economic role of the aged in our national - . /.J 
lije/was unclear as welL . . 

■ In the ensuing decade much of this nncertainty lias been . J. 

resolved; ^Sme^ reseai^h now indicates that chronological age alono _ , T| 
is a poor indie Wor of « 
V Eecent stud have deinonatrated the important relationship he- 
twien activity and good liealth, ^ the same time a new awareness has - 
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Mr. Wiu,iAHS, from the* Committeo on Human EesoiirceH, 

submitted the folic? wing . y5 

BBPOET . . •-•V'--lSi 

■ ' Together with . ' 

APDITIONAI. YimXB . 

[To nrtouuiuttj' H.R. ffilSSl ^ r f 

Tlie Committee on Huninn Reflouims to which wai referred the , . 
bill HH. 5388, to amend the Discnminntion in Employment Act|>j | 
(th%t) of W6T to protect older workers from mvolmitaiT i-^t"^:;.-* 
rrmntto raise the age limitntio coverage under snch net, and to gj^ 
=^f^r?s^udvlf the effects of chnngos in the age ^^^fJ^^fm^k 
S ch coverage, having considered the mime, reports favorably thereon 
U ■ wHh amJndnient I the form of n substitute and rocommends that ■ , 
; " the bill ai amended do pasfi. 

If T\m primarv pnrpoie of this lepiaUition is to strengthen and broaden 

^ the prSoni Lf he ABE A to insure that older md,vn ualg vho , 

dSiiK work will not be denied emphiymfnt oppnrt>m.t.o« h,1o1 • 
m, thr ba^i^ of n^e. Thip would be done by raising he current upper 
H c limit of m in the ADEA to age f 0 and by chinfying an existing -; 
sr"ctioTof the net to prohibit the mandtttory ietn-enu.nt. p.irRinnt to . 
l ie te^s of employee benefit plnns or semonty systems, of ind mc - 
I nils within the protected age group specified m Fectio.i 12- C ^Mtam . 

V exemptions are sperified. ProTW-tion ngainst ull forniF of ^gf-- f ^' 

I ' crSatTon nn.v prohibited by the Age DiPcrimnmtion in K.npl«v««;^i , 

> C \?o lid alsn be extended to older workerF m the expanded age , 

™p^ Lliidation does not nffect the upper age limit of the A.;t .-j 
rAHfi^espS tJ coverage of those Federiil employees specified m .or- j 
(ion 15 (a) (if the act. 
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^.lifcijl^^ COMMITTEE -Miro 



tdevtloped 'Con^ discrimination against the clclevly, and public 

^jpMtte^^ equity and ^visdom of nmndatory ^ r£-H 

5%3^^^The"c6mmirfeo'beU^^ as a matter of basic civd i-i^^hts people^ - .^^^ 

If ^^iKouidlte'?tB^^^^ on tlic basis of their Jiuhvidiial abil- 



tgfe^Cj Or age. A 

^ ^ dppNor 



%idgVjim assumes that age alone provides an accurate 

ij-measure of an individuars ability to perform work. In fact, the evi- 
dence clearly eitablisHes the continued productivity of workers who 
are 65 years of ag© and older. Firsts there were 2,T million perions 
age 65 >Md oldet workirig in 1976. 1,6 million of theni are 65 to 6D 
years bi nge and 1.1 niillion of them are ago TO and older, Thei-e ar^ , 
mdivlduals who work into their eighties and even nineties. Second, 
there is substantinl evidence tliat many workers can continue to work 
effectively beyond age 05 and mays in fact, bo better eniployces because 
of experience and job commitnient 

In studies conducted by tlio Bureau of Business ^lanaAcnient of the 
Univei-sity of Illinois ill the early IOdO^b^ supervisors rated over 
workers aged 60 and over in 81 organizations in retailing, industrial^ 
aflfieB and managerial pOHitions; The supervisors considered a jna- 
jDrity of their workers aged (H) and over to be as good us, or superior 
tov*_iVerage yo workers with veforcnce to absenteeism, depend- 
ability/ judgment, work fpuility, work volume^ and luunan relations, 
V It iilho eoiicluded that thei^e is no speeillc ago at wliich eniijkiyees be- 
C' . cointi unproduciive nnd that satisfactory work performance may con- 
|/ timio into the eigth decade.* . 

In 1974f3:J State agencies in Now York conipared workers over and 
I under ago 65 with regard to absenteeism^ punctuality, on-the-job ac- 
t- cidcntSj and overaU job performance^. Included in the survey were 8j ( 07 
^( [\ employees between ages 60 and TO (New Yoik^s mandatory retire= 
'v'- inent age for State employees), The results of the survey indicated 
I that job perfornmnco of the workers over age 05 was *\about equal to. 
/ ' and sometimes noticeably better than 3'oungor wnrkers.^ ^ : v 
Vr For capable older workers the retirement decision should be an 
[\ individual option. MaKinuun freedoui of clioieo fc^houkl bo. given to 
^ ' employees lu deciding when to retire, provided they are still physi- 
cally and psvchologicaliy t^hle to perform their jobs in a satisfactory 
manner.: A i974 Harris survey found that 86 percent of the public 
shared this view, r ^ 

t Mandatory retiremoiit works severe injustices agrunst the aged, r or 
^ many, retirement incomo from public or private sources is unavailablB 
<V or inndequate to support a comfortable existence. Indeed, for souie, 
fc the opportunity to eoutinue working has become a question of ceo- 
\ jiomic survival! In 1DT5, 14,6 percent of persons age 05 and older had 
t' iinnual incomes below the poverty level, compared to ll,G percent of 
' persons of all ages in low-income status. Accorc'uig to a 1074 Harris 
% - survey, the largest percentage of persons war/^^i^g to work aftei" 65 

Robert Ij Peterson* *^%000 older Wof^^^ nnd Thp\f ,Tnb Kfrdctiveiieag," In MmUi^m 
^^an^l^^elne^lt"AIds•* (No. 15), Vnlverslty of nUiioli, College of Cpiiiniorce and Bu^fuesa 
idniitiistriitlon. Hur^^.U of Btiaiatss Mnnagcment t w 

■ aXew York State Comwl^^lotier of HiiiiiftB RlRhts;, Jack ^f. Bahlo, xi'jmm in "Job Survt/ 
' Finds ^gofl Work WeU/' by Darid A. Aadeiman, Sew York TimeH, ^pmnb^M, IOj Jrp- 
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Jiworo^hSewho earned loss than $:i.000 a year. In other \voril^. tho^/^^ 
^»^vhol3viiiit'&>"work beyond aro mo^t ofdMi tlio^e who iieocl to wo^-^^^ 
l^ijronler to iiTointain a nuuiinnl standard of 1 iviii<r- * - 7 7^-^ 

/^T^Thl 'inaaeqiTacV of income maintenance pro^rranis for many older "fr;iS| 
^nericans i'^ no lon^^er serioii&Iv questioned. There is uo\v ^vulespreadgy igjg 
agreement that the present fundin^^ of tlie vSocial Security bvstem 
inadetiifate to meet future deniiinds. because denio*?nii)hic pio]eetioni'~%^-^ j:| 
^"1*' "^ suggest that proportionately fewer workei^ wUl be supporting a far g|. 
J ^^^l-^ heater number of r^tireeB tlian Imi been the case in, the past. AItho«gh---:;§P 
^*^-^-tho committee does not su^ge^fc that workers should be required to-- .^.;^ 
\ontinue working beyond 6;1, this data hug^rt^tn that wi> should not — 
discourags those older Americans who wisli to continue workiu|r. 

Substantial evidence exists that mandatory retirement may hiivp a 
severe deteriorative impact on the physical and psychological healtii 
ot older individuals. Dr, Albert Gnnn, a^^i^tant director for hospitals 
•at the M. D. Andei*son Hospital Eehahilitntion Center, Univemty of 
Tesae in Houston, testified that mandatory retirement bahed on age 
often subjects workers to hudrten and sometimes Htron|r negative reac- 
tions that aifect mental attitude, health and ijerhap^ even lon^eyitv. 
It detracts from the quality of life by taking away a sen^e of fulfill- 
ment and self-snfficiencv that many workei-^ find can only be realized 
from productive employment. The Americnn ^ledical Association op- ^ 
poses mandatory retirement. In its view, enforced idleness robs tho^e 
affected of the 'will to live full, well-rounded lives, deprives them of 
opportunities for rewarding physical and mental activity. The AMA 
has observed that 

Arbitrary se«rre<rHtion of individuals because of arbitrarily 
det^^rlnined chrono1o<ric-a! ai>c in not healthy for the natioii li 
or the individuaL The BUtlden ee^satinn of productive work 
and earning BOwer of an individual, caused by compnlsQiy 
retirement, often knidh to physical and emotional illness and 
premature death, f 
K Society as a whole suffers f I'om niandatory retirement. In hearings ' 4 

^ ' before tlis House Select CDinnuttee on Agin^, Professor Jaines Schulx . : 
,L of Brandeis Univemty testified that maridiitory retirement of willing : ' ■ 
and able employees costs the nation thtee^enths of 1 iJem;iit oi itn - 
> aunnul gro^^H nationnl i)rnducr. This repreRcmts 45 billion 1970 

" dollai'S. . . . 

The committee beUeve?^ that the arguments for retaining existing 
mandatory retirement ]>f)liciefi nre largely buHcd on misconcuptions 

rather than upon a careful analysis of the facts. : 

It has been argued that raising llie mandatory retirement age would ,| 

■ greatly increase the labor force participation rates of older workei*s ^' 

and thereby reduce employment opportunities for younger workers, ^; 
This cominittee is very much concerned about the present unemploy-^ 

ment rate among the young. However, estimates by the Depa i i.ent of J 

Labor indicate that if mandatory retirement liad been prohibited for / 

all workers under 70 years of age in 1976, the male labor force would - 

; - luiVD increased bv only one-tontli to two-tenths of a percent, For thfe ^.^j 

■ - - ft*malB labor force the figure would have been one-tenth of a percent, { 'fU 
I i This represents^an increase in the labor force of appmximately SOOpOO 

fr^ per year. £>*-| 
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%Tjre EFfECT ON ri-NHxON Vij^^^ AND Otukr RiixrFm Fon y 

J?|#:^%pE<)i>LK Wjio CiioohE To WoMK Bhyond Age 65 ^^/ii 

_ :r T&^nfgunieiirthnt~i3^e^ and other employee bpnefit plan costs 'vi:" 
|^?^wbuld increase if the act's upper age limit is inureagad has not been 
Substantiated. At the lieariii^^^ on thi^ le*^nslation, Donald Elisbur^54' 
""Assistant Secretary of Lal)or for Employment Standards, assured this 
W comniitteeb that oflicials in the Bepurtnieiit of Labor v;ho admiuister 
^F^^'ERISA aro in; conijileto agreenjent tliat ^Hhure woultl be no intorfer- 
^-XJenci! Avitli the rcle\ant provision^ of the 10T4 peueioii law if the upper 
^T^rage limit wre raised * 

Tliis legislation jwonkl not change the definition of iiornial rutiru- 
nu'nt a^c inider ERISA. It does not refpiire the ncciijul of additioiml 
bonefitH or the payment of the aetunrial equivalcMit of nonnal rctii^- 
meiit bniofits to emphnwh who choose to work beyond tlie plun'b 
^ ¥ nonnal retivement date. ^ . 

Included in this report is a hotter from AKsi-tiuit Hocictary Klia- 
^ " bm*g rDsponding in detail to questiong from the (Jluiirnian and raiddng 
" nunority jnoni^ of the (^onnnitttM' on the rehuionr-hiij between 
- EKIriA and the proposed nniendmenti to tliu ADEA wlucli reulKrniH 

: the comnuttce'R intent in tluH regard, 
^ ' ConccM'UB ware aim exjiresml regardini^ potential increabod coits 
4 'i for employee welfare benetit plans Buuh as disability, health, life and 
c other fortns of insnrance for cinployeeH. Prt^sently Konie eni])h)yerB 
r ; x'cdtiC'e eovPrn^e for ol(k*r wnrktMH nniler tlu'HirplanH or increuHo flio 
^ ^ reqiiii^^ contribution a^ woikerw advancu in a*re. This bill 

would not alter existing law with re^pei^r to thnHo praeticus. Existing 
principles of law, including tlu* 4(f) beam lula cniph)yec benellt 
plan e^cepiion. as jnodiHed by thvHv aniendnientH, would bu the stand- 
% v ard by which these prrtcfices will be uvahiatCLh 

j;^ FEUKnAL-STATE KeL.\TIOXS1 III' UxDKR TUli ADEA 

\ " During the Conunittec'H ronsiderution of tlun h^gislation. tliere was 
iome diseuBHion aboiit wherher or nor the ADEA preempts State age 
discriniinntion la^vs. The interrelationship between eirforcenicnt of tlie 
federal Age DiKerimination in Einployment Act and the enforcement 

. of State BtatuteB proliibiting age discrimination in employment is 
dealt with ni Section U of tlie ADEA. Section 14(a) of the ADEA. 
provides: 

Nothing in this Act shall atfect the juvindiction of any agency 
of any State pgrfonning like fmictions with regnrd to dis- 
criminatory eniploynient pnicticoH on account of age except 
that upon comnioncenient of an action uncler thi^ Act snnli 
action shall supersede any State actioiip 

t As this langnage makes clear, the ADEA does not preempt Staro' 

\ laws. 

|» ' Wlmn Congress originally enncted the ADEA it intended that the 
\( - States shotdd retain the power to act in tlie area, of age discriminatioii 
i ' in employment. At that time then Hecretary of Labor Wirtz speeiH- 
y cally said that the original A,dnrinistration pi^oposal was designed ta 
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Ivtir of the 



f^M^pr^eWe^ana;?encouI■age'^^^^ legislation for coping with | 
5:«atematibn-:inemployment] problem" Oetter to tho Sped^-. ^^^^ 
SSrfSHailMifmteaiin -113 Congressional Eocord 1377 : (January 
:^SS^lWO?TKe^p^cli^ 14 of the ADEiV is in accord ^yltll th^fp^ 

W^ftS^etemM^ the Supremo Coivvt tliat l/i the tm^rg^j^ 

l^-^i^ipi?4racti^s Stat^-possess broad aiitliority.xiod^.th^^^ 
'"■^--^^lice powers. Accordingly, States arc' free lo pa^ their ovmB^^dis-^r^ 
Jl-^^'-ofimination laws.. Most States liavo done so, mxA in many instances 
„^tlieir provisions do differ from the ADKA m some respects. For ^-^^ 
^rtampl4 while the APEA does not protect individuals less than iO ycais 
* ■ ■ old some State laws (Michigan, New York and Oregon) protect in- , 

dividuals down to the age of 18. Likewise, while the ADEA does not 
> apply to any employer having fewer than 20 employees, soino State 

V laws have no such restricticai. _ n,„f 
States are also free to enforce their hiws at Iho iame time that the , , 

federal government is enforcing the ADEA. However, t ici-Q are two , , 
! ; exceptions to simultaneous enfoi-ccment, one m Section 14(a) the otner • 
s in Section 14(h). , ,» ? 

The last part of Section 14(a) states that "uxion commencement of 
% action under this Act such action shall supericdQ any State action.- 
Themannerin which a lawsuit under the ADEA would sumrsode a 

lawsuit under a State age discrimination law is explained m the com- 

mittee reports in 1067. As stated in those reports, "commencement ot si 

an action under this act shall be a stay on any State ftion previously . 

commenced" (S. Report No. 723, 00th Congress, 1st Session 1867 , . 

at DP. 6, 11 ; II.E. Eeport No. 80.5, 00th Congress, 1st Session (1967) i- 

' atnp.6,11) In other words, if a lawsuit under a State age ten^^ ^ 

■ - tinlaw is pending at the time a suit und^ the ADEA is lUed tt^ g 

V StatelawsuA would ho^e to bo immediately held m abeyance, Mndu^ 

a final resolution of the federal litigation or a determmation that the ; 
federal and State actions are not coterminous m nature. _ v,; 

Section 14(h) of the Act piovidcs that where an act of discriinma- , 
tion occurs ^n a State which has an age discrimmatiwi law and an 
4 agency empowewd to grant or seek relief from such dm^^^^^ ■ - 

i ™t4s,i^suitmaylSbrouglitmdersectionTof thisActbe^retf^^ . 
^ expiration of sixty days after proceedings have been comiMnM^ ;y 
State law, unless such proceedings have been earlier terminat^ 1 lu^ , , 
Sroviiion requires that if the individusd chooses to app y first to the v 
State agency for relief he must give the State tho proscribed minimum . 
period in which to take remedial action before he may turn to the ) 
^erol courts for relief under the ADEA. Tho provision docs not : 
require that the individual go to the State first in every instance. , 

Several courts have properly recognized this distinction See e.g , r - 
;Smith y. Jos. Schlitt Bnwing Oom'pamj.m F. Supp. 7 < 0, . j 4 (D. N.. . - 
1976) ; Tmnum v. Emtmm A\r Linea, 40o 1 . Supp. 1303, 1^^6 KO-^ f- , 
1975) Bertrand v. Orkin EwtcrmmaMng Cowprmy, 410 1 ■ bupp- ll-^> , • 
1126 (N.D. m. 1976) ; Oogor v. II. E. Porier Company, 403 F. 2nd Id, . v 

■ ' 17-18 fC A. 3, 1074) (Garth, J., concurring). _ 
Other courts, however, have ruled that the complaiTiant must go 

V' - initially to the State authorities in every instance, and that the failure . - 
to do so requires dismissal of tlie federal action. See Fa«5'/m v. OhrysUr . .. 
Corp 832 F. Supp. 148 (E.D. Michigan 1074 ; Sr>nth v. Onst Com-^ ^ }^ 
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''^M^^^^^tWa OF SENATE COMMITTEE REPORT , . ^'^^ 

' '^li?^^,7n^!^'8 FEP/Caies 1328 (W-D Kyl9r4) i FitB^braU r. New 
^^EngJand Td, & TO^^m F, Supp. 617 (D. Mass, 19r6)j eeo alio 
mogiirv. R,IC Porter ao:;4:92F^2dl^ (O.A.3,1974). ^ ^vM^-,jr*r- 

iSit is the committee's view "that an individual who has beenvdifo 
psHminated against because of age is free to proceed cither under state 
llawjor under federal laiv. The choice is up to tlie individual However,| 
taa Section 14(5) makes clear, if ths individual does chooBe to proceedf 
^ 'initially under State la^, he must give the State agency at least CO days 
yto take^cmedial action before be may commence a federal action. 

-: -^i^-^ " - DiscussiOK OF Pmncipal Provisions 

INOBEABIKG TIffi OTPER AGE LIMIT TO 70 

This bill would amend section 12 of the Age Discriinination in 
Employmant Act to raise the upper limit from 65 to 70, elfective Janu- 
I5 1979. The delay in the afiective date of this provision is intended 
to provide sufficient opportuni^ for employers to adjust personnel 
policies to reflect the changes in existing law made by these 
amendments. . 

Although conBiderable sentiment was expressed in favor of remov- 
ing the Act^s upper age limits the committee concluded that^ for the 
present, the act's upper age liniitation should not be extended beyond 
70 years of age. An Increase in the upper age limit from 65 to 70 is 
supported by the evidence presented at the Labor Subcommittee hear- 
ings. Eeseiarch studies conducted in the last ten years concerning the 
job capacity and heaith of older workers have focuied on those be- 
tween ages 60 to 70, Equivalent research for workers older than 70 
years of age has only recently been undertaken, and results are as yet 
unavailable. The Labor Department study required by this legislation 
will focus on the need for and likely effect of uncapping the act The 
committee felt it should not address this question until this information 
has been developed* , , 

Eaiaing the age limitation ; from 66 to 70 is in itself a signihcant 
step, because it provides protection for the vast majority of older 
workers who, the evidence suggests, are facing mandatory^ retirement 
and who wish to continue working, A Civil Service Comniission study 
of Federal employees, ivho are protected from mandate^ retirement 
until age 70^ found that only 1,509 Federal workers %vere retired at 
age 70 in fiscal year 1976, ^Dhis study suggests and the committee 
anticipates that there will be declining rates of labor force participa'^ 
tion by workers between 60 and 70 years of age and that very few em- 
ployees will choose to work until 70. 

TUB ESEHPTIOX rOR aiAKAGEMENT OR IIIGIILY COiaiPEKSATED mtPWYmB 

During the committee^s deliberations^ concerns were expressed re- 
garding "the impact that the elimiiiation of mandatory retirement 
would have on the ability of employeri to assure promotional oppor- 
tunities for younger workers* 

Therefore, in order to permit employers to replace certam key em- 
ployees and to keep promotional channels open for yoimger employeeSj 
the committee adopted an amendment offered by Senator Pell which 
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:M^^m^\97a AGE BIAS!,ACT^AMKroMENTS ' vC->;.ui:5.'i^^-;-^;i>:-^ 
^^menf^ employees at age 65, or above if tliey will receive an employer- #^ ft 



-i=:icfain calciiiam^ retaroment beneht, lump sum aiSOTDU^^^ 

'l^lltionror m from a pension,- profitsharin^^ea^i^^^^^ 

|S|;iilgs;6r^deferred compensation^p or any combination thereof^ ma3rj]^g 
/^^ibe inclnded so long as the value of such benefits is actuarially adjusted c^J 
ilr'^C °''to reflect the equivalent of a straight life annuity of $20,000 per year. | 
^r-' In' applying the retirement income test, the committee intends that ifj^.^^^ 
j'a retirement benefit is in a form other than a straight life annuity, 1 
'J: ' such benefit shall be adjusted in accordance with regulations issued by g J 
'\ the Secretary of Labor, in consultation with the Secretary of tliej 1 1 

Treasu^, and shall exclude from the calculation of ; the $20j000. (or , k | 
}'>^ subsequently adjusted figure) the value of the employee-s eontribu- r f: 
tion to inch plan or the contributions of a former imployer via roll- ■ ; 
over contributions. Thii will insure that the employee's retifement :,^ 
' income will be adjusted to reflect the level of retireinent income 1;: J 
"] actually provided by the employer wishing to initiate compiiliory ;: | 

] tirement. Any adjuitment in the retirement inconie test provided for^^ , - 

* by this section must be based upon reasonable actuarial asBumptions.! 

1 , The amendment provides that the $20,000 figure will be adjusted 

annually by the Secretary of Labor to reflect inoreaees or dgoreases in J r 
' the c!oit of living. The purpose of the cost-of-living adjustm^tUs 
> . insure that in fuiure yeai-s ah em-ployee subject to this provision will 
t receive the equivalent of $30^000 in 1977 dollai^s. An employee meet- ; S 

; ' ing the requirements of the amendment at the time oihis retirement ^ 

''f . need not be rehired or reinstated merely bDCause the retirement income .::^./:^ 
test is no longer satisfied as a result of subsequent adjustmonts made by : . g ; 
the Secretary. ^^^^^^^^^ ^ ■ S r 

The committee intends that the Secretaiy shall use his section 9-fi:f^ 
y- rulemaking authority to interpret and implement the exemptions es- 

' i tablished by section 6 of this bill for management or, highly compen- | f : 

sated empl^ees, college professors and elementary and secondarjj m^^^^^^^^ 
public school teachers. In particular, the Secrctarj^ is directed to de- ;;;^ 
fine the teTO "select group of management or highly compensated J f;; 
employees'' fls that term appeai^s in section 6(b) (J) of the bilh TJifT^i 
committee intends that the definition of this term shall apply, only to ..--y; 
the Age Discrimination in Bmployinent Act of 1067 as amended. It 

,v= shall not apply or have any effect on other Federal atatuteB^lneluding^^^,. :^ 

but not limited to, the Eniplovee Eetirement Inconie Security Act of -- l^ 
1974. ' 11 

Tim zxmtr^ON wn certai^t emfloykes op ^dtcational iNsriTimoxs ^ 

During the committee^s consideration of this bill two nniendments f / 
were proposed and accepted whicli recogni^ a ^ special type of emK i i 
ployer/employee relationship in educational institutions. The amend-;^. ■ 
[ ments permit limited exceptions to the ban on mandatory ritiremewt 

3 for these employees. , 

Many colleges and universities maintain that for the foreseeable 
future "the number of available in culty positions will be closely related . 
J . ' to the number of retirementSj thereby making it difficult to employ - v 
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^ybmmf ^prof^m^^^^^ women and minorities. Moreover, 

^^theiffiancial burden on already hard-pressed iJistitiitions of lugher 
^llafhirig may b© increased by this legislation, because it may require 
^tK© .retention of hi^^hly paid senior employees for additional years. 
pS'Concems were expressed by the committee that althoufrh it is the-; 
Theoretically possible to dischars^e tenured faculty for cause, the difliculty ; 



fc^of^ oBiectively evaluating the 'performanoe of such employee makes 
:^'such eood cause discharges difficult. The committee therefore adopted 
^^"an^Kmendment offered by Senator Chafee to permit colleores and uni- 
"^vStsities to maintain compulsoi7 retirement policies for faculty at age 
or above who are serving undtr a contract of unlimited tenure or 
^ similar arrangement providing for unlimited tenure. 
^ Becau^ of'the belisf that unlimited tenure systems create similar 
prbbkmi for public ichools, the committee adopted an arnendmrnt 

V permitting compulsory retirement of taachers in such in§titutiona at 
age 66, Many States jresently provide for maiidatQ^ retirement of 
public employeeB at ages gi'eater than 65. In tlm committee'^ vi^w, 
such States should not reduce the mandatory retirement age under 

t theae statutes for the purpose of taking advantage of this provision. 
Accot-Uingly, the amendment prohibits thp. application of the exempt 
tion to public Fchool teachers in a State which hiii^ n maudatoi-v retire^ 

V ment age greater than 65 on the date of enactment of this legislation. 

f BONA tWK KMrr^TEK BENEFIT FLAN'S AKD SEKIOEITY SYSTEMS 

^ ISIandatory retirement provisions are often associated with_pen- 
sion plans. According to h inT4 Bureau of Labor Statiatics stuayof 
pemion plana, 41 percent of the workers covered by private pennon 
•I plans were subject to mandatory retirenient. Raisuig the act s upper 
age limit would be an empty gesture if employees remained mibject 
1 to mnnd retirement because of provisions contained m collective 
Stl bargaining agreement plana ^ irvt^ x i 

f Section '4(f) (2) of the act permits an exception to the iU^li^a s 
, ^rt'noral age discrimination i>rohibition by malving it lawful ^tn ob- 
# serve tKe terms of * * * any bona fide employee benefit ]iUn 
|: which is not a subterfuge to evade the purposes of Hie Act.' The pur- 
■h pose of this exception was to facilitnte the hiring of older einpIoyecB 
by permitting theii- employment withotit necessarily providing equal 
beiu^fits under employee benefit plans.^ , , « 

Tlie reports of the Committee on Eduction nnd Labor and the ben- 
3? =iate rommittoe on Labor and Public Welfare on the Age Discrimina- 
I 5 tion in Employment Act of 190T contain identical language esi^ain- 
I^ P ihg the exception in section 4(f) (2) 

:! ' This exception serves to omphasi^e the primary purpose 

; .: of tlic bill— the hiring of older worlcers~by permitting em- 
i'y- ■■: ployment without necessnrily including such workers m 
); employee ben eflt plans* 

; n Kr^ptlon 4(f) fO> provuips t "(f) It shaU mt bt iinla^-ful for an pmplo.vef. pmplojmtnt 
^ ^ ^^aili Hie pttf^^^^ of th\B Aet. escept that no Mieh. emplo,vQe br^noflt plan shall B^Qnm 
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ACT AMENDMENTS 

F^i'P''^^^^^^^ Senator Yarborough, the floor manager^ | 

'.i.i£6i'tHe:bm;'^^ this section "* * * will not deny any individual^ f 

gjM ^employment; or prospective employment but will limit his rights to ^1 
^^'^i^wobtain full consideration in the pension, retirement or insurance Edan.'-y^^,^J 

not compelled- under this section to * 
^'^:ji?-3:-r older workers exactly the same pension, retirement, l-^m^ 

insurance benefits as he affords to younger, workers*" 

' :r Despite this clear explanation of legislative intent, there is at presenti-.lj 
sEconmct in the courts over the interpretation of this section. The thirds 
and fifth circuits have ruled that a peasion plan which requires manda^l 
tory retiranJent prior to age 65 does not violate the act j because suchf: 
a provision ii sanctioned by section 4(f) (Z), Zhiger Sla/ncMte^ 
549 2d 901 (8d dr. 10T7) | BfemMN. Taft Brmdcmting^ 6W F. 2dt 
213 (6th Mr. 1974). : ; 

ThB Tart court found the lan^age of ttie aection unambiguouB and 
(used to consider tiie legislative nisto^. It conoludedj^ erroneously ; 
. , in the committee's view, Oiat a plan could not be a subterfuge i^itliin 
;^ ths meaning of section 4(i) (2) if it was operative before the effective 

date of th© act. In Zing^r^ the third circuit distinguished between dis- 
charge and mandatojy retirement on a pension^ in ruling against a 
plaintiff who had been mandatorily retired. The court held that thare 
is no statutory proWbition agflinBt retirement on a pmri^ 
as tha retirement benefits are eubitantial^ the forced retirement wouldW 
K not be a *^subt#rf uge to evad© the purposes" of the act. We alio dii- 

f . a^ree with the third circuit's interpretation of this iection. In the com- 
mittee's view, forced retirement extinguishes an individuaPi right to J 
employment and i$ thus not escused by sectiwi 4(f) (2) unless; the 
retiretaaent ig baied on some reosoa other than ag©^ such as disability 
, , or poor performance. 

;r ' In McMann v. Unif-ed AiTlinG&^ 542 F. 2d 217 (4th cir.: 1976) cert 

panted 439 U.S. 1090 (1077), the Fourth Cimut Court of Appeals 
held ttiat sectim 4(f) (2) did not permit mandatoi^ retirement pur- 
J, ^ fiuant to the terms of a collective bargaining agreement or pansion 
' i plan. ,To rule otherwise, the Court said, would undermine the intent^ 
of CongresSj because the purpose of 4(f) (2) was to encpurago the ^ 
■ employment of older worlcers by permitting employees to make dis- 

^(f f tinctions based on age with respect to participation in employee bene- 
fit plans. 

Because of the large, number of ponsion plans which require manda-u 
tory retirement and the uncertainty of the outcome of cojirt dalibera- v 
tions on tiie meaning of section 4(f) (2) , eongressiorial action to cla 
our original intent. The amendment to section 4(f) (3) serves to e^- 
press congressional approval of the result reached by the fourth cir- 
I,; cuit in ilfdWann, % 

^ AMEKDMmOT TO SECTI0^r 4(f)(1) : 

i Tha committee intends to make clear that under this legislation an 

employer would not bo required to retain anyone who is not qualified 
to perform a particular job. For e:?ample, in certain types of particu% : 
larly ardyoui law enfo^^anfc activity, there may be a factual basisa|g#sS| 
for'helieving that snbstahtiaify all raiployeei above a spedfled age If " 

' Ptiblbh!^ by ni«5 BufEiu of NiHon*! AfF4iri, Ing* 





^ftwoiild be imVblo to continue to perf onn safely and efSciently. tUe duties ' |%v^ , 
^'.^r,^^. ... ... , . _. _..M_ .i — impractical to 



i^bilitr to continue to p^rf oi ;ii i-hc ;r-:^ r^^f ^^ly and^;;^^^^ 



^I^V-Accoitl^^^ comniitteo fLdopted an ^^bJ^j^^^ make it cleatv 
Jj^lihat^ wi'fe^^^^^ t^o conditioi^i aro iatlsfis^ al^J, such a tDna|4;v:'' 

7tI-^ jficle "o^Mptional' hfe3 tU^re^^M l>ecn established, an em^ » ' 
£ iployer- Jiiay lawfully re^^^^ ypeeahcd ^ 4 1| 

Tho committee alio expressed iJs concern that litigation should - -^ji 
-^'%ofc be t]ie sole means ^of determining th^ validity of a bona fido oc- 

ctipationtil qualiflcation; Although the Secratary is presently empow- . -.^f^ 
ercd to issue advisory opinions on the applicability of BFOQ excep- : ^ 

tion. The committee recommended that the Secretary^ esamin^ the ^ 
feasibilitv of isiuin*^ guidelines to aid cmployerB in determining tho^ ^5 
applicability of section 4(f) (1) to their particular situations. " 

Ext^^rrrrox for cOT.LKCTivEj,Y mkoAinep ri*ANS 

During the full committee's ronsidcration of this bill, an amend- 
ment was adopted whch defers the etrective date of the prolubitjon of 
maiidatory rotlreinent policies at ages 05 tlirQUgh 60 in employee bene; 
flb plans and seniority systems contained in collectively bargainea 
agreemnits ui affect on ^optombev 1, lOTu The ell'cctiva date of th^ 
prohibition in those situations would be the termination of the contmct ; , 
ior Jnhuaiy 1, lOSO, whichuver o^^curs first. Thc^ rcnfion foi- the es- v:%n 
tended effective date for collectively bargained employee benefit plans /a 
lis to rocogniite, and provide the nmximuiu deference tOj contracts iie- 
gotiated &t and hibori cnusistnnt witli the commit- ■ ^ 

tae% desire to end mandatory retirement of those workers uiuler age 
TO, The committee recognizes that thcie contracts were negotiated in 
?J pood faith 
. jn'eschanr! 



0 commutce recognizes wnaD tnuse cuiuiuuis nt-iu iiv^ijwiuwt'.i 
iiith anil that reciprocal a^reenicnts and conceiiions were made 
. _„,aange for the mandatory retirement provision. Tliis delay will 
; g.^^e man^emcnt and labor an opporttinity to make clarifications, as 
required by the chanae, in pension plan ii^rcenients. This postponed 
affective elate ^'ould only apply to pension plans which were neMtiated 
as a part of a collective bargaining agreement. Tluv table beTow sets ; 
forth tho dates when the niandotory retircmenfc provisioiis of a seziiority 
system or employeo benefit plan could no longer bo applied. 

Plans requiiing mandatory retireinenfc at ages 65 through 69: Cai- 
. lectivcly bargained plans in effect September J, 19T7: January 1, lOSO, 
at tho ospiration of negotiated agreements, whichever comes first. 
Ail other plans requiring mandatory rotirement at ages 60 through 
ODj January I5 1979. 

STtJDT BY TIIB SECaETAnY OF LADOa 

The legislation requires a Department of Iwabor study to be conducted 
on tha eiTcct of revising the upper age limit to TO years of age the 
feasibility of raising the limit above TO years of agei and the feasi- 
bility of lowering the minimum age for coverage under the ADEA. 
As reported^ ihe" bill requires the Secretary to complete the /^udy 



Pubtiih^i by nie Bureau of Nation*! Affilrf , Inc, 




iilSB - .. - 

yPi^ipitfim- fchrecvj^rs'of 'the ctive date. An.ihferim repprt/Foyld^^^^ 

r*rS^-"As was mted'earlier, studies on the capncifcies.ot workers over -U^^-s^fif^ 



.abTe Ky the.tirae "this research is concluded. Together. these wiw|r|s%^ 

'^-?"niay provide the evidence which will faciUU'.te early consideration of.,^^^ 




i 



r J. 



committee contomplates tliat this m\mt of Hie stiuly williocus priiuar- 
ily on perBoim 30 to 40ycarg of age. The DOL study Rhoiiid conBiclrr the 
potential inipaot Avhich lowering the act's nunimum age may have on 
protecting the class of ps^ons presently coverocL 



Th© conunittee has included in the bill two procediu-nl flmenanienti , .4 
to the net The purpoie of these amendmonts ib to make it more likely 

that the courts will reach the merits of the cases of aggrieved mdi- h 

viduali and do so naore eipeditiouily* I 

K Section 7(d) of the act provider that bofore any individual may 

t ' institute a lawsuit, he or she must give the Department of ^hor \^ 

notice^ of intcMit to flle suit within 180 doy.^ of the occurrence of the , 
JlV nllerrecl unlawful practice. This period is pxtonded to 800 days if the. , 
:^ alleged unla^Yful practice takes place in a State which has an age V: f| 
diFcriniination statute under which a State agency i,^ emnowcrerl to 
grant, or- ieek rehaf from age discriminatiom This time limit ^'itlmv^r ^'| 
which to notify the Departnient vwm concurrently with the act's 2- : 
It or S-year statute of limitatioUB on the recovery of back wages. ; f t| 

[i:, Tlie basic uirrpose of the notice requireiuent is to apprise the De- ; - j j^ 

r f partment of Labor of anv allegecl viohitions of the Act io that the De- ' 
partment mny notify prospective defendrtut.^ and to provide the 
Departmcint with an' opportunity to eliminato the alleg;i^d unlawful ;iry 
practices through informal metlidds of conciHation, ; 

Failure -to timely filo the notice as required by F^ectionJ(d) has — . 
l>een the most common basis for dismissal of ADE A lawsuits by pri- >: 
vat© individuals. The 180-day limit has been interpreted as :iuni<hc- 1 5 
tional by some courts^ and consequently complaints are disunssecl. See ■}iFM 
« ff Ott V. ifWand-Boas (Imy.. 528 F. 2d 1307 fOth Cir. 1975) : Flia-, f | 
mtt V General EUcti^'a Oo,. m F. 2d 0^2 f 6th Cir., 1075), and Po^oeU 
V, Bell TeUpfima Co.. 494 F, 2d 485 {5th Cir., 10i4). ::| 

In the coinmittee^g vieWj this provides a compelling ar^iment for.^ .,^?;^ 
removing the 180-day notice requirement entirely. Age discrimina- 
tion is often much niore subtle and less well underetTOd than other /' / 
forms of discrimination and therefore is often Mt discovered by the i j y 
victim until long after the alleged act has occuri^ed. Furthermore^ -ff 
under this amendment, neither the complainant wlio fails to file avr ^^^ 
notice within 180 days nor the prospective defendant will have to go . 
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umlm'Htmiding of the (*oiu-iliatipji iviiuirpiiHMit in rejc'ctin<^ the cmh- 
])loyerB urffumtmt tlint thu statutory (Uroctivc in :i ''candirion 
dmt to iho^ couvt Diitei'tnining jurisdiction ot the ]p*rul netion." In 
that ciise thix eourt corrfectly noted rhat section 7(b) grants to district 
courts the oquitaWe dipcrf^ion to stay luwHuitH liunding beforu thmu 
"in ordc^r to perinit conciiiution to \m coniplctod hvtovv. the liuvsuit con- 
timies. The claim of di§criniination oii^ht to be decided on the merit^^ 
throu*di litigation in the event the cpneilirttion ]womm 

In order to assure that iuch a resolution on the merits %vill occurs 
the leHslation provides that tho Hfaturo of limitation's will be tolled 
durin^ conciliation carried ontpurfiuant tosoction 7(b). 

It iJthe intent of thiH anienchnent to pr(»vent thoHc who have violated 
the Act from delaying and pohrponiiig conciliation arul tJiereby poa- 
Fibly avoiding liability. 

' U.S. Senate, 

COMMITTEK OK HtlMAK EehOUU<:ES, 



Mr. DoNALn Eusbctg, 
Amstmit SeareAary for 
LaboT^ IVa&hington, 



Employment fsfnndrmh^ VM. Departmmit of 

Dbah Mk. Eli^buto^ During your testimony beforo the Ijidjor Sub- 
committoe concerning propoied' amendments to the Age Discrimina- 
tion in Employment Act of lOOT (ADEA), you stated that raising 
the AT)EA age limit would not create any conflicts ^^^ith resnect to 
the Employee Betiremont Income Security Act of 1974 (EBISA), 
Other witncfi-es .su;i^^e?;tod that tluH may not hn the cn^ie. 




'#lthrMW^ unceitainty tliey now experience y;i:^m 

mm^^^^^^^^m\^ whether or not the failure to file the notice witlnn^lft^g 

fl^^ToUing^^^o^^ of Umitatlans during comijlatmn '^'^^'''WfJ^ 

K#3t%h'itl?|is^ provides for the tollinfr of the statute of limi^- 

StitioiisTf oi-4 the period^^ d^^ 

ISetfthe^' Department of Lahoi^ making? informal attenipts^ to ^brii|g:__ Ifc^iiS 
tafeit vohuitary..coniplia]ice Avith the act. Section 7(1>) provides,Mii:.;_/^...f^ 
I , iMitinenti^^^^ 

fsl;;^ ^T^'BefdH institutiii<r any action under this Rection. the tocc- 
|g3^Sgyjm.y shall attempt to eliminate the discriniiiuitory practice ^ 
? > or practices alleged, and to etlect voluntary conipliance witK 
f W the requirements of this Act throiigh inforinar inetlmds of 
? conciHation, conference, and persuasion, 

; > Various courts have held that the failure to eoin|ily with the con- 
i - ciliation requirement in section 7(b) reqiiires dlsmissiil of the law- 
■ -^^ MWe so fur a8 to say tlmt conciliation is a 

Nf^^^^^ bringing a lawsuit under the Act. (Soq 

\ Dunlbp \\ Reaouvcea Smevne^ Covp.. 410 F. Supp, 8^10, 848 ( N,D. Okln. 
1976) yfJsen/ y.Sv/n Oil (Joinpuny {Ddaivare) F. 5upp. lan, l!^B 

J^^'S;^ intent that the concuiation refinirement in sec- 

tion 7(b) should not he m iliridly applied. In Ilnnmv \\ Ac^^ Ilan!- 
/ m^^^^ F. 2rl (C.A. H. 1U(4), tluu^ourt rejected a proper 
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1978 AGE BIAS ACT AMENDMENTS 

In order to nid UB in our deliberations, we Wd appr^iate a ^rit- 
ten opinion from the Department addrespg all poteutmlco^^^^^ 
between EBISA and the proposed amendments to the AJJ^A^ ana 
answering the foUowmg ^estionsi . 

1. WoSd an employer be reqmred to credit years of service lor 
tmrMies of benefit accrual after normal reti _ . ; . 

2 Would an employer be required to pay the actuarial equivalent 
of normal retirement benefits to an emproyee wlio contmues to work 
beyond the normal retirement age 1 ^ ^ ^ , 

8^ If tihe upper-^age limit is raised^ some employeea who choosa to 
work beyond age 65 wUl be participants in plans which provide to 
commencement of retirement benefits at age 60. Could such plans 
be amended to provide that retirement benefits ^uld comn^n^ the 
actual date of retirement without violating the AD^A or £._KibA f 

4; Would an increase in the u^per-aga limit of the ADE A increase 
the funding costs for private pension plaM ^ . ^ 

5. Asiuming that under ERISA a plan need not provide for beneM 
accruals for an employe© who continues to work after the normal re- 
tirement age^ would an employer's failure to provide for the accrual or 
benefits for such an employee constitute age discrimination under the 

ADE A? . ■ ^ , , , , 

As you know, the Subcommittee has scheduled a markup o± tJie pro- 
posed legislation for Septamber S, 19T7. We would, therefore, appreci- 
ate a response as soon as possible. 
With jDest wishes. 
Sincerely 5 

HAnRiBON A. WiLiJAMi, Jr*, 

: Ohairman. 

Rm\Mng MinoHty Mmmm 



tJ.S. DEPARTSrENT OF IfABOR, 

OmcE OF THE AssiSTAKT Secretary ^ 

FOR EMPLOrMENT STANDARDS, 

^YmhingtoniDM. 

Hon, Haektson A. Wilija^is, Jr., ; 
OMirrmn.OcmmitteeonHumM BeBources^ _ , ; J 

U,S.Senats,Washingtcn,D.O: 4 -4 

Deae Mr. Ciiairmak: This is in reply to your and Senator Javits 
letter of An oust 29, IDTT^ in which vou request the Department s_re- 
iponse to a number of questions concerning any potential conflicts 
between the Employment Eetirement Income Security Act of 1974 
(ERISA) and the proposed amendments to the Age Discrimination 
in Employment Act of 106T ( ADEA) , ^ _ ^ ^ - 

As I indicated in my testimony before the Senate Labor toupcom- 
mittee, raising the upper age limit of the ApEATvouUnot cr^^ any 
conflict with ERISA Those responsible for administering ERISA 
in the Department of Labor are in complete agreement that toe pro- 
posed amendments would not interfere with any of the provisions 
ERISA. - 
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TEXT OF SENATE COMMITTEE REPORT 

The following reprcscnti the Department'i answers to your ipacific 

questions! • . ..^ . 

: . { : Qmstim 1. Would an employer be required to credit yeari of semce 
ior purposes of benefit accrual after nor 

i Answer. It is our view that nothing in the ADEA or in the proposed 
Umendmente would require an employer to credit, for piirposej of 

-^benefit accnmlj those years of service which occur after an employee s 
normal retirement age. EKIS A likewise does not require such ftccruaL 
There is a section in EEISA which limits the extent to which a plan 
may provide for the accrual of benefits at a higher rate durmg later 

. ind presumably higher paid years of service. This provision, section 
204, sets forth three alternative tests, one of which a plan muit meet 
in order to demonstrate that benefits are beuig accrued properly (29 
tJ,S*C. 1054). Two of tliese tests (the 33VI percent test uiid the frac- 
tional test) explicitly permit a plan to provide that no benefits will 
accn:e after normal retirement age (Sa CFR 1. 4U (2)^j, The third 
test requires the accrual of benefits after normal retirement -age. It 
diould be noted, however, that no employi?r iri ruquirnd to select the 
third test^ provided that he satisfies one of the two other tests, ^ _ 

v QueBtior^B.^Q^A m employer be reciuired to pay f^e actuarial 

^ equivalent of normal retirement benefits to an employee who contmues 
: to work bevond the normal retirement age ? ^ . 

Answer '' No. There will not have to be any adjustment iiv the size 
of the periodic payments at the time of nctmii retirement- Thu- is also 

^ the case under ElflSA, See the final regulations issued by the internal 

:^^: Eevenue Service under section 411 of the Code and section 2M q± 
EEISA which provide that no adjustment to an accrued benefit is 
• required on account of employment after normal retirement age b(26 
Gfe^section 1.411 (o)^l(f)( , - , 

- ^ ^i^a^^tOTi 5. If the upper age . limit is raised, some employe^ who 
' choose td work beyond age 66 will be participants in plans which pro- 
vide for the eommencement of retirement benefits at_age 65. _Gould 
such plans be amended to provide that retirement benefits would cwi^ 

. jhence at the actual date of retirement without violating the ADEA 

: dr EBISA? : = T \ 

Answer. Generally^ pension plans condition the payment ot :^nents 
'on actual retirement; Thus, it would not be i^enessa^ to ainend these 
plans since neither they nor the ADEA nor EEISA require the pay- 

- ment of retirement benefits to emploYees who continue to work beyond 
normal retirement age. The requirement in EEISA (iection 206 (a)) 
is that benefits must commence at normal retirement age or on, toe 
actual cLate of retirement, whichever is later : (29 U,S.U. 1056), Of 

!^ course, if there are some plans which provide for the payment Oi pen- 
-^'^iion benefits^ a specified age; regardless of actual retiremen^^ch 
^ ■ plans could be amended without violating either the ADEA ^ EEISA* 
QiMStim 4. Would an increase in the upper age limit of the ADEA 
increase the funding costs for private pension plans ? 
Answer. An increase in the upper age limit of the ADErA woulcl 
^-nbt increaselthe funding costs for priv&'s pension plans. As^a matter 
/ of facti financial pressure on private pension plans could be alleviated. 
"EeqUiring an employer to permit a qualified employee to work until 
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the ActV upper ago luait of the pension plan-e normal 

retiremBnt agij would veiuk in cost eaviiip to plane rather than in- 
creasei, As actuarial matter, the longer an empL^ee worl^j the 
shorter the period retli*emeut paymenty will have to be madsj thus 
lowering tihe funding assumptione of the plan. Savings would of 
courii come from the added years of aceumulated intei^est on the fiuid. 
Savlngi would alio stem from the fact thatj as indicated abovei a plan 
need not provide for further accrual of benefits after the participant 
]ms;^i'©ached the plan-s normal retirement age, and thus the added 
years of service & not increase the ultimate retirement benefit or the 
cost of providing it. .... 

It is posiitle that certain plani, such as thosti which provide for the 
accrual of bBiiefits after normal retirement agCi will not experience 
theg^ savings. However^ there will be no iignifleant cost iiierease to 
theie plans. Any increases in benefits due to such factors as salaiy 
increases after empldyees have attained normal retirement age would 
geu^^rallii' be dflset by factors such as the shorter life expectancy of 
eiuplujWB upon retirement after normal retirement age/ interest 
mv:^^ mi plan assets during the period between normal retirement 
age End the age at which employees actuttlly retire, and increases in 
" pre-retirement mortality, 

V QucBtion 6. Assuming that under EEISA a plan need not provide 
for benefit accruals for an employee who continues to work after the 
norjiial retirement age, would an employer- s failure to provide for the ; 
nicraal of beneflts for such an einplnyee constitute age discrimination 
under the ADE A ? ^ : ; 

V ArisT^^ In our opinion; a bona flde pension plan that provides that 
nQ; benefits aocnie to a participant wlio continues service with the ; 
eiroplbyeivafter ottainment of normal retirement age, would not violate 
thi AHEA/ Diider Sectm of the ADEA, it i^ not unlawful : 
to observe the terms iv bona fide ipension plan that is iiot a subter^ 
inge to evade the purposes of the ADEA. As I noted in my tesfcimohyj 
the legislative history of the ADEA indicates t Section ;^(f) (2) 
was intended to allow age to be considered in funding a plan aiid in 
determining the level of beneflts to be paid. We believe itlmt it will 
run counter to the intent of the Act r ? require a plan to provide for 

C benefit accrual after the plan-s noimid retirement age. ^ > . ^^''Tvi:^^^-. 
J might also note that the proposed amendments to the upper age 
limit in Section 12 of the ADEA would in no manner affect the dMhi- 
tion of the terni -^normal retireniDnt age" in Section 3(2*) of ERISA* 
I hope these responses to your questions will be helpful to the iub- 
committee. j 

Sincerely Dokald Elwrurg, 

Ami&tant Searetarj/, 

Tabulation of Votes 

Senator William^Vnmendment in the nature of a Bubstitute to S. 1784, 
as introduced. {Ado|7ted by unanimnuR voice vote.) 

Tho bill, as amended* wrts ordered reported to the committee by 
unanimous voice vote. 
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FULL COMMllTEm 

Senator Williams' aniendjnent to delay tlie offocU\^o date of ilw in- 
crease in &B Aet's upper age limitation from OH to TO until Jiimmiy 1, 
1979. (Adopted by imanimous voice vote.) ;« / r 

Senator WillianiBV ainendnient to clarify Hcction +(f ) (1) to ponnit 
mandatory retirement whei^ age has bceii shown to be a bona hdu 
occiipational qualification. (Adopted by inianinioiiH voire votq.) 

Senator P^iil-s amendment to perunt empluyers to niaintiuii coin- 
pulsbry retirement policies for cnrtain nianagnmont and ^highly com- 
pen^n^t€d employees wbo will receive nn anniml nonforleitable retire- 
ment beneftteqnivalent to at least $20,000, nt ini ago nok ]vm than 65. 
(Adopted bvToice Tote.) " . ' 

Senator Chafefi^^s amendment to permit rrillegBH and univcM'Hitirs to 
niaintnin rompnlnorv retirement policMes, for faculty servin;^ nnder a 
contract of nnlimited tenure, at an age not IrsR than fin. (Adopted by 
voice vote.) _ , 

An amendment proposed by Senator Hatlunvny to pernnt the man- 
datory retirement of certain eleraentaiy and secondary Rchool teachers 
at ac''^ 65 who are serving under a contraot of unlimited tenure. 
(Adopted 8^5.) 

Mr. Pell 
Mr. Kennedy 
Mr. Eaglet on 
Mr. Habbaway 
Mr. Schweiker 
Mi% Hatch 
llv. Chnfee 
Mr. Hayaka wa 

n383. with an amendment In the fonn oJ a snbstitiite, was or- 
dered reported to the Senate by unanimoim voiCE vote. 

OcTnRKH4,197T. 

jrs. Alice M. Rtvlt^'^ 
. DiTmtoT. OtmgTe&mojnj^ Bridget pifica 

Deah Mb. ttBT.m: pursuant to the requirements of Section 2oS of - 
the Legislative Eeorganization Act, the Committee on Human Re- 
sources, Subcommittee on Labor recjuests a cost estimatr of S. 1784, a 
bill to amend the Age Discrimination in Employment Act of 1967 to 
protect older workers from involuntary retirement, to raise the age 
Jimitation of coverage under such Act md to provide for a study of the 
eflecta of changes in the age limitation. The bill was reported with 
amendments on September 30, 1977. 

For your infoimation I have enclosed a copy of the bill and will 
greatly appreciate your assistance in providing the neceesaiy 
information. 

Sincerely, 

Harrison A. WiLLiAMSj^^Jr,, 

Ohm/rma/n. 



NATS 

Mr. WillinmB 
M^v Randolph 
Mi: t!rnnston 
Mr. TSeiple 
>rr. Ja vHts 
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WaMngtm, D£., October 1971, 

Ohmrfmn^Oominitteeonff-^ 

V.SySenute, Washing _ : 

Dear Mr CiiAiiorAxi Pursuant to section 408 of the Congressioniil 
Biid^t Act of 1974, the CongresHional Bud^^et OIHcr has pi-epared the 
attached coit estimate for 8/1784^^ tho Age Dlsctinunatiou iii Eniploy- 
ment Amendments of 1977^ • 

Should tha committee so desire; we would be pleased to provide fur- 
ther details on the attached cost estimate. 
Sincerely, 

Alice M. En^UN. /?i/*€^<5/^07'. 

CONGEKSSIOKAL BlIKII O^r- -COBT EsnMATO 

1. Bill munber:S. 1784. 

2. Rill title : Age Discriniination in IJmplovment Aniendments of 
■1077, - -v, ■ ^ : 

3. Bill status ! Reported as H.R. 68S3 nmenu by the Senate Conv; 
mittee on I luman Resources, September 30, 1977. 

4. Purpose of bill : The primary purposes of this hill are • (1 ) Tp; 
change the age limits of the class of individuals to whom the prpvisions 
of the 1907 Act, as subseqiiently amended, apply to HKlividuals at least ; 
40 years of age but less than 70 years of age ; (2) to prohibit nonfeckral 9^ 
bmployers/labor organis^ationR, etc. (but with certain eseniptions),^^ 
from observing the terms of seniority s>^stenis or employee benoRt plans^^^^ 
which ireqtnre or permit the involuntary retirement of individnalB on; , 
tlie basis of a^e; (3) to prDvide for a sfcurly of the effects of ohange^ in^^^^ 
the a^e limitation of coverage. 

5. Cost estimate : 

■ Department of Lfihor project ml total outtayB 
[In mlUIpUH of ihJJiirsj 

Enfoi'cciyisnt [ 
_, Costs 

^ \_ _ ^ — o:4> 

^ 0.4, 

as ; 

6. Basis for estimate : _ . . . i 
Enforcement These figiucs represent additional enforccmeht 

■ costs expected to result from tlie expanaed applicability of tKe]protec- ' 
tiori of tlvB Act, In fiscal year 1977, $2.5 million was aiithomed:to ^ 
Departinent of Labor for enforcement In viev^ of the relative si^esJof J 
tjieipopulation_aged 40-64 and 40--n0, wo estimate tJiat eriforcoJiienl^t 
costs would increase by 15 percent an a f^onRt^cjuence of the amendment4^, 
Becausa all enforct^ment costs are for ^ ;iiarir--^ and expenses, future costs 
are pro]ected on^^^^^ GEO i trrrastj^ of the General Federal Pay.-- 

Schedulej and a spend-out rate of = i • n -^tunod. ; 



Fiicul year : 
. 1978 
1979 

1981 

: 1982 
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Study co.^^^.— Tluf bill fixteiuls thD scope of the study to b© uiicler- 
taken by the Socretury of Lubnivbut it is anticipated that these studios 
will be perfoimed by existiiig staff; lioncu no coHt is aitvibutetl to these 
provigions. 

c^^tiniate has been made of the possible ejrt»ct§ of the legiilutton 
on social security outlays or receipts bocause of the lack of recent and; 
reliable information to niake iiidi an estiiimtc. Social Hecnrity cost 
inipactB would depend on the behavinr of both cmployerH and oin- 
ployopH, The change in age limitH will have the ellect of iillpwinir ii 
particular Bubgroup of the Yvorkinp' population to rctinv hiler thanthe.y 
are currently permitted under existing nuindatnpy retininient |K)lii*icH, 
The si5ce of this Bubgroup, let alonn the frn(*tion tlierof)!' whirli wonhl 
take advantage of the opportunity to work longer, cannot be dotei- 
■niiTied from available data. Moreover, even if thene variabloH eould be 
predicted, there is no pieRuniption as to how the labor ninrUet would 
respond. For exanrple, w^oukl umployerH Hnbstitnte older for younger 
woilcers or would wages be depressed as a reHult of an pxpanded work- 
force ? Both receipts and paynientH of tlie social Hecnrity HyHteni depend 
upon the precise configuration of the covered workforce— itn nize, com- 
position and earnings structure— as well as the timing of retirement^ 
and the benefit entitkMuentH of ret ii-eeri. Given our cniiTUt knowledge^ 
any estimate would be subject to a very wide nmrgin of error. Soine 
social security Hivings are likelv to rcfiult as a conpequenceof the legis- 
Intion because sonie woite^s will forego privute pensions and part or 
all of their social security benefits in order routinnn yorking. But it 
i^ iuipoHHible to specify wliat the Havings wnnld be nt tliin ntage, 

T. Estimate comparison : ?fone. 
; ; 8. Previous OBO estiuiate : See eHtiniate of ILR, :i:383 (duly 18, 
1977) which covers a broader scgnient nf eniployuuMit tlian 8. If 84. 
■ 9, Es prepared by : JiUie O^JseilL 

10. Estimated apprnvcd by : 

. :.:;rC.- K, XtJCKOLS 

(For James L. Blum. ; / 

AsmntaM D hector for Bitd get Ajio^ 

REfrCTLATOKY AND r^enUWUHK Ti^/rACt 

Pursuant to the reqnirenicuN of HiH-riou o of ruh* XXIX of the 
Stahclihg Kules of the flenute. couiniittei' csfinHites ihnt Ihi^ legis- 
[ation would expand the eln?^^ of protected persfJUB uiuler the ADEA: 
from approxiimit^Iy M million to 88 nuninn. 1'he Coiigresmoinili 
Biidget Office estimates that increuHing n)v act's nppiM- iigc limitnt ioH: 
iwiP result in addition jd onfoi-cement cohts l>ecnnHe of fclie expanded 
;api>-dcnbility of the act's pro 

This legislatioh I'equ the Secretary of Labor to issue regulatiuas 
with respect t o th e e x cep tiou c oa t n i tie d in sec t i on ti ( f ) f o \: man a ge- 
ment and highly coniponsatod employees. The Secretary will also be 
required to conduct a study of the effect of inci^easing the act's upner: 
age limit. • ' . . , .. . ■ • .... . ; 

' The quescion of the economic impact of this legislation on indiyi d- 
uali aM businesses which will be aflfccted has been a Tniijor f ocus of 
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committee delibemtioni. Accordingly, the committee's judgments on 
these issues arts discussed in the body of the report, The committee liai 
concluaed that the economic impact of the legislation will not be si|- 
niflcant and that whatever costs do occur will be readily absorbed. ; 
Tills logislation will require the review of many employ benefat ? 
plans, and m a result some plans will have to be amended, Wliile_the. 
committea believes that this will entaU sonic additional cost, it does ^ 
not iielieve that these costs will be simiflcanL 

In the committee^ vieWg the l^iilation will have no impact on per- 
Bonal privacy and no substantial additional paperwork will result : 
from this legislation. | 

SeCTIOK-BY-SeOTIO!^ ANALYSIS 
SEOriON 1, SlIORT TITLE OP THE ACT 

This Section provides that the act may be cited by the short title : ' 
■^Age Discrimination iv! Employment Amendments of 1977''/ 

SECTION 2 

Subsection (a) would amend puragi'aph (1) of section 4(f) of the 
act which proTddes an exemption from the provisions of the act where 
age is a bona fide occupational qualiflcation to make it clear that where 
this is th^ case an employer could lawfully require mandatovj retire- , 
nient at that specifled aM. ; . v 

Subsection (b) woulcl amend paragraph (2) oi section 4(±) oi tiie y 
aft which cDntams ^e exemption for a bona fide soniority system or 
any bona fide employee btoefit plan by excluding from that exemption; 
the applicatAon of a prunsion in such a seniori^ systena or employeer 
benefit plan ^ich would require or permit the involuntary retirement 
of any pniployee beeauseof age,: - ^ . 

; BubEectipn (c) would delay the effective date of the prohibition 
amiinst mandatory retirement policies between ages 65 through -69 if 
' Rich provisions are contained in employee benefit plans or senipri^f 
^ ^sterns in effect on September 1^ 1977. In such a case tiie inci?ease in ; 

the^^ act^s upper age limitation would be efieotive upon the termination 
■ : of the agreement or Januaiy Ij lSSO^ whichever conies first. ^ 

,:: - ■ :. - • , " . SBCTlOir' 3 . : ;> -' _ y'p=^^'- - .. -M^/; 

" This sectioiv would amend section 12 of the act which contains the 
upper and lo^ ar age limitations applinsbSe tlie provisionB of the act. 

iubs^^ction (a) woiUd increase toe ipper age limit of the act to age , 
70from:&pressntage65. ; : _ ^ 

Subsection (b) provide Aat the increa m the upper age Imiit^ 
shall take effect c a January 1, 1979. 

. .; .; . ^^^y /v. sBc^TOir 4 ■ . ^ ■ , .-■^■• 

Section 7(d) of the act requires that an individual m^ 
Droa^m^t of Labor notice of intent t^ file suit within 180 days after 
the staged imlawful pra^ti occum This period is extended to 300 
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daw where the alleged uiilftwf ul pvaetic© occurs in a statB which luii 
an age diicriminatioii statute which provides a remedy, bubsectiou (a) 
of section 4 eliminates both of th^e re^^^ ^ \ ^ 

Subsection (b) providias tkut the ehnunation of the notice of mtent 
to sue requirement ihall take eff witli respect to civil actions brought 
aiter the date of enactment. 



BECTICN n 



SuK-uction (a) of tlie sectioii 5 aniends section 7(e) of the Age Dis- 
crimination Act to provide for the tolling of the stutiite ot limitntions 
for ttie period during which the Department of Labor is making 
formal attempts to brinir aliout volnntury: compliaiict^ \nth the n.^^ 

Subsection (b) provides that tlie anieijdnient made by SAibsection (a) 
will take eflfect with respect to confMliiitionB commencod atter the date 
of enactment* 

SKCTIOK »^ 

t This section contains three exemptions to the eNtensinn of the act-s 
: upper age limitation from npe 66 to TO. . . ' 

Subsection (a) redesif^imtcs as subsection (a) the proviBion at ^ec^ 
tion 12 ^'hich contains the act's upper and lower age hnutations* 

Subsection (b) (1) would permit the compulsoiy retirement at age 
65 of management or highly coniper.iated employeos if such employees 
are entitled to an immediate nonforfeitable annual retirement beneht 
from a pension, profitahHiMng, savings, or deferred compensatim p^ 
f rom liiB employer which equals in the aggregate at lenf^t pu.OOQ^ . 
exclusive of anv^Socinl Secnrity benefit. ; ^ 

Subsection (b) (Q) requircH the SecretaiT to annually adjust tlie 
S?DOnO fif^iire to reflect increases or decreases in the cost of living 

Subsecfion^^ fb) (3) provides that if an employee'^ retirement meome 
is in a form other than a strni^t life annuity, the Sficretary of Labor, 
inansultation with Uie Secretary of Treasury, slinll ^^^^^^^py^^i^;^^ 
to adiu^t the employee^ retirement income tor purposes of tlie sap^nUQ 
test to refl^^ct the level of income actually provided by the employer 
wishing to initiate compulsory i^tirement. 

Subsection (c) perrnits the compulFoiy retirement at age 65 of foN 
Ih^o and university faculty wl^ are servingunder a contract or similar 
a^ano^ment providing iori.nliinitGdtenn^^ : a i 

Subsection (d) permits the compulsory at age 65 of teachers at pnb- 
lic^lementary'and secondary schools who are serving under a contrnct 

uhlimited tenure. . ^ . , 

tv; Section 7 directs tK& Secretary of Laljor to condnct a study of the 
effects of raiH^Ti"^ inrper aot limitation of the r;.ct f rom 65 to 70. 
SVicli stiidy'shall be completed and renort filed three^ycar^ after the 
ieffectiyB date. Ah interii^ report nvnst be Bubmitted /^eithin^two year^^ 
ox the effective date. In ^^onducting the study, the Sert*etnry is directpd 
to consider the effect of rai^inff the uppi^t- a^c limitntion: ''n 70, the 
fensibility of raim,fc tho limit above 70. and the feasibility of lowertn/r 
fhemmimum ar^^ 
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ClIANOEi IN ExiiTlKG 

- y In compliance -^itlv J (4)^ of riilo XXIX of the Standing 

Kulea of th© Senatej changes in Gxktjng law ai'© shown as follows 
(Bsisting laSY proposed toTje omitted is enclosed in b) a ck brackets j 
now mutter is printed in italic, existing law in which no change is 
proposed is shown in r oman ) • 

Age Dii<^iMiifATioN m EMpm^ of 1007 

Be it enoGted by the Senate and Eoim of RGpmmitatiym of tJm 
Vmtei States of %j )sriaa m Omigrem amemhUd^ That this act may 
be dted as the ^^Age Discrimination in Emplojinent Act of 106T^'. 

; > - r STATESIEICT OF riKDINOS AKP PUliPOSE 

(a) The Congress hereby finds and declares that— ? 
(1) in the face of rising productivity and aflluence, older work- 
ers find themsei ves disadvantaged in their eftovt^ to retain enipjloy^ 
ment, and esp&sially to regain employment wL ^n displaced from 
jobs ; . . . 

/ (2) the setting or arbitrary age limits regardless of potential 
for job performance has become^ common practice, and certaiii 
otherwise desirable practices may work to the disadvantage of 
older persons ; : 

(3) thediicidence of unemployment,^ long-term iin» 

:employmdnt with resultant dBteinoriition of skill, moralej and 
employer acceptability b, relative to the younger ages, high aniong 
older workers, their numbers are great and growing; and their. 
employment problems grave; . 
. (4) the existence in industries affecting commerce, of arbitrary 
discrimination in employinent because oi age^ burdens commerce ; 
and the free flow of goods in com merce. ; ; _ / ^ / 

(b) It is therefore the purpose of this Act to promote employment 
of older peraoris based on Wieir ability rather than age; to;proKib|t; 
arbitraiT^ aga discrimination in employment- to help employeiB and- 
workersVflnd. ways of meethig problems arising from the impaet of 
age on empl^mmtp . " 

^ SEa 3. (a) The Secretary of Labprshall undertake studies and 
vide lnformation to labor umonSg mana^ementj and the 
concemirig the needs and abilities of older workers, and their poto^^^ 
tials for continued empbyment arid con^ to the ecbndiny;|In> 

order to aoMeve to putppies of this ^et, the Secretary of Labor sKa^ 
carry on a continuing prograni of education and information, uncler 
wUchhemByjM — 

; 1 (i) undertake research, and promote research, with a view to^ 
reducirig barriers to the employment of older personpj and the ; 
promotion of measures for utilizing their skills; 

(Syjpublic ariS: btherwise m available to, employerSj pro- 
fessional societies, the/yaridua media o| and other 
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jntereBted pcraoui the finding 6^ studies and other materials for ',:7. 
: the promotion of employment ; ^ 

(3) foster ttirough the public employme^ and 
through cooperative effort the development 6i facilities of publia ; 
and private agoncies for expanding tlie opportunities and poten- ^ ^ 
tials of older persons; 

(4) sponior and assist State and conimunity infornmtioii and ■ 
aducaUonal prdgrami, 

^ (b) JTdt ;h than sis months after the effective date of this Act, 
the Secretaiy shall recommend to the Oongross any measures he inay 
deem desirahli to change the lower or upper age limits set forth in • 
section. 12* 

; MOHranTON OP AGB DISOTIMIKATIOK 

■ i- -Seo. 4 (a) It shall be unlawful for an employer— 

. (1) to fail or refuse to hire or to discharge any individual or 
: dtherwiie discriminate against any individual wtli reapecfc to his v 
- dompensationj terms, conditionSj or privileges of cmploynieiitj be- 
cause of su^i individuars age ; 

(Q) to limitV segregatej or classify his employees in any way 

> i whichi^ould^ tend to deprivD any individual of em- 
f ployme^ opportunities or otherwise adversely affect his status 

; as an employ^^ V 
- (8);to reduc rate of any employea in order to comply 

> with this iA.cfc* 

f: (b) It shall be unlawful for an emplDyniont agency to fail or refuse 
to refer for employment, or otherwise to discrimir ate againitj any in- 
dividual because of such individual-s age, or to^classify or refer for - 
employment any individual on the basis of such individuals age. 
^(c) It shaU be imlawful for a la to 
{ . : (1)^ to espel from its mombershipg or otherwise to 

; ■ : disc::iminate against , any individual because of his age ; . 

(3) to limits segregate, or classify its membersliip, or to classijty 
or fail or refuse to refer for employment any individualj in any 
way-^ to deprive any individual of v 

V employment opportunities, or would limit such employinenfc o^ 
^ ^ portunities or otherwise adversely affect his status as an employed 
y. ;;or as an applicant^r enaploymen because of such individual-s 

^ V' (3) to cauie or attempt to cause an employer to diicrirniilate 
.:f " , against an individual in violatipn of this section. ^ r ... 
i ; (dj Lit shall W^t^^^ for an jenriplpyerv^ 

any of his employees or applicants for eniploymentj for an eraployv 
r (ment aj^ncy t6 discrimimite against any individua], or for a labor or- "J;- 
i : <ranization to discriminate against any rnernte^ or applicant^ 

i for membershipj'^because such individual^ member or applicant for 
r : membership;has opposed any practice made ainlawf iil by this section ; 
>■ or because such Jndividual,^ or applicant for inembei^hip has • 

?^ -v>mide a charge, testified, assisted, or partdcipated in any mancr in an 
|tf -investigation* proceeding^^orlitigat : ; 

tf iffKe) It ■ shall be; unlawful Sor an employer, labor organization, or 
^ ^^^ployinent agency to print or publi^b^ oir fSause to be printed or pub- 
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K liihed, any notice or ftdvertisement relating to einploynient by such an 
• employer or niembersliip in or any classihcatibn or ruferral for em- 
pigment by such a labor organisation; or relating to any classmcation 
or referral ^or employment by such an employment agency, indicating 
' any preference^ limitationj specification^ or diseriminationj based on 

age* : _ . ■ " 

(f) It ihall not be unlawful for an eniployer, employment agency^ 

or lawr organisation— i 4- 

(1) to take any flCUon otherwiie prohibited nnder subsections 
(a) ,i(b), or of this [sectioi^ Bectiov, huMing the eBtah- 
■ lisnmmt (>f a mandatory 7^etirement agc lms if^W the rrmmmim 
age speci^d in section 1§ of this Act^^^h^m a# a bona fide oc- 
cupational qualification veasonably necesear *n?' iiormal opera- 
; tion of the particular business, or wher^ uie diilwntiation is 

based oh reasonable factors other than age . 

(2y to Wsserve the terms of a bona, fide a^^ 
bona Me employee benefit plan such as a retiremerit, pension^, 
■I or insurance plan, which is not a subterfuge to evade the purpases 

■ of this Act, except that no such employee beneftt plan shiul excuso 

the faihire to hire any rindividnaM c^indhjdud^md m svoh 
senicritp system or em^yee benefit flm bMU nqum orfmmt 
the imolwntary rethement of any mdimdnal spacifiM hy mctmv 
IBof thU Actl)ecaum of the age of aurhemplm/e^f or ; , , _ 
;> (3) to disAai^e or otherwise discipline an individnal for good 



cause. .. - I 

iTUDY BY SlCR^TAItr OF LABpK 



Sec 5 The Secretary of Labor is directed to undertake aji appro- J 
priate^ studv of institutional and other arrangements giving rise to. ^ 
'involuntary retirement, and report his flndnigs and any appropriate- 
ledslatiyeTecbrnmenaations to the President and to the Congress, t 



ADmKlSTRATiON 



SEa 6, The Secretary shall have the power— .: 

: (a) to make deiegations, to appomt such agents and employees, 
and to pay for technical assistance on a fee for serYicehasis, h - 
deems hece^ary to assist him in the performance of his fun^ti^^ 3 

"'" ^^^^under this Act;'" " . ■ ' - ' ■ "V"- 

(b) to cooperate with r^unonah. State, loo and other ageriCH\^^ ; 
arid to cooperate with an4 furnish technic^ * p j^i^tance to employ- i ^ 
ers,Uabor organization£, i i^n^^ to aid in.^ ;; 

r effectuating t^e purposes i'nis Jt ct. 

Skg- 7. fa) The Secretary shall havo the pot^-er to make invojsti- t 
Rations, nnd^TC^ keeping of records necessatr nrrapproprinto j;: 

for the administnition of this Act in accordnnce with the powGi-s and | 
nrocodifc in sentionW D and 11 of the Fair Labor Standards 

Actof 10B8:a.^amended (29T7.S.a 200and:211). . , . 

(b)" The provisions of this Act shall be enforced in accordance y 
with the po.vi>rs, remedies, and procedures provided in sections ll(b),;^7^ 
:#16 (except for subsection (a);:therec)f) 5 and -IT; of the Fair L^to^^| 

Y^u^^V / publUhfd by Thf Bumu of Nitlontl Affai.'v 5nc. 
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^tHnckrds \et of 1938. as iimended (39 U.S.C. 211 (b), 216, SIT), 
ami subsertion (e) nf this lection. Any act ^n-oliibited nndei- section 
4 of this Act shall be deemed to be a prohifefvd net under section li) 
of tlae' Fail' Labor Standardi Act of 1088, as nmended (ZO U-b.C. 
•■'15) \mounts owing to a peraon us a result of a violation of tJiis 
\et Vhall be deeincd to be unpaid miitiinuin -wafjos or unpaid m-er- 
tinie roinpensation for purposes of sectinns If* ""^Vl' *£"'^?f°f 
Ktand^rc^Act of 10B8, ns nmonried m U.S.C, 316, 2lT) : Prm^uler^ 
Tlr.t. Ei,urkUted damages flball be payable only m cases willful uo- 
W thiB Act. In any action brouglit to enforce tins Act the 
court s;ua]l have jurisdiction to grant such legal or equitable relief 
•Hi ma v be appropriate to effectuate tlm purposes of tli j Act, incliicl- . 
in- wltlimit iSuifatioii iudgnientR conipeilnig employment, reuistnt^- 
mmt, or promotion, or enforcing the liability for amounts deemed to 
lie nnnaid miniinuni wages or unpaid overtimu coinpeiyation umier 
this section Before instituting any ac'tian under this section, the bee- 
ret u v shall attempt to eliniiiiute the diHcrinunntory practice or prac- 
tices klle'^d. and to etfect voluntury conipUaiiee Avith the requirements , 
of tliis J& thiwigh infonuul methods of conciliation, conference, andj 

J'*'[*y'*A?^y person aggrieved may britig a civil action in any court 
yf compete, t jurisdiction tor such legal or equitable re lef ar will 
Wiecmide the purposes of this Act: ProM. That the nght of any 
,w.on to bring such action shall torniinato upon the conimoncement 
htmx action liy the Secretary to enforce the right of such employee : 

""rTilfxo^^vil action nmy \m commenced by anv individual under thia 
-e.^inn until the individual has given the Secretary not b-ss than mxty 
iilrtv^' notice of nil intenh to file -uch action, tench notice shall be fikd— 
? ^ (1) within one hundred and eighty days alter tiic alleged un- 
: ^lawful practice occurred, or ' i „„ 

m in a cnse towhicli Fcction l+(h) applies, within three h in- 
dred dav^ after the alleged unlawful pvni'tioe occuiTed or within 
" : ■ rliirtv davs after receipt bv the indiriilual of notice ot tcpmina- 

■ tioh of proceedings under State law, wbirhever is eariiet'. 
riV-Vn receivinff a notice of intent to mie, the Secrotarv sbiin pwrniitly 
■notifv all peiSons named thni-ein as prospoctivo defendants m tlie 
■actiohSind flmll prom ptlv seek to elindiiarc any ftllBged mnawtnVpra^ 
"tice hv inforniKriTiethnds of fionciliation, rnnference, and pi^r^nu. .!mi.J 
(fl) No'rh-n hrtion may he rommenc^dhy any imd-imlmi nHprr^r^x 
^./.^rfhtivumthe hffMdmJ hns qivPTitheBprrpitiry not (ms tTii>nm->!^ 
M>W imfirp. of rm i-ntent to fls evch mHm. Upon recemvng a m^^t^'-ysil 
M'^hnt to »ve. th« Rfimtn-ni shan prompfJy mtJfy nll jwr^m nnw^^^^^ 
'f/n'Mn ur prospfinfive fJpimidmit^ Jn tM ftrfJoP arid xhflll 7}romptf^/ 
to pHwmntfl evy aURfffid wii7m^f^i7 vr(>ctine,fy informal mghods 
^t-'onci7mtiov}:f^mfi<r(mcfl.aridpnm ' -'^ - ,wVf, t ii 

■ . Sedions fi and 10 of the Portal-to-Portal Act of 15)47 RhivU 
n pnl I- to actions under thia Act.] , " ' . . j 

' (g) =Fof the period during wMsh f JiM Sfifrrfitan/ ^ atfAmptir^ 
effect volvntari/ aomplimce^^^^ requh^miMts of tMn Aat thToiiffh m- 
fonr.^l metMds of co7icili''J.ion, rMferencA and prmm^ion pvrmn »t. io 
'H>n>^crtio%'0}\i^f^a •daMa of ImSnimn^ ns vrori'lpd n\ S'-'-t'oti >" of 
. J7,r pnvffd-rh-RoMl Act of l^\'t shnll he. foiled. 
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r NOTIOEi TO BE MSTED 

S%G, 8. Eve^ employer, employment agenCT, and labor organ^at^On j 
^aU post and ieep posted in conspicuous places upon its pisniiies a ■ 
notice" to be prepared or approved by the Secretary setting forth ; , 
iniormation as tile Secretai^ deems appropriate to effectuate i\w pur- 
« poses oi tbis Act* 

UTILES ANB KEGIiT^TlOKS 

Sec. 9. 1r sCi:*ordance witli tlie provisions of subchapter TI of chap- 
ter 5 of title 5, United States Codej the Secretary of Labor may issue 
such rules and regulations as he may consider necessary or appro- 
priate for carrying out tiiis Act, and may establisH such reasonable 
exemptions to and from any or all proTisions of thii Act as he may 
find necessary and proper in the public 

Sec/ 10. Whoever shall foToibly resist, opp 
I interiere {with a duly authoriMd r^ := 
^ V he is engaged in the performance of duties under this Act shall ba pun-.^^ • 

iihed by a flne of not more than $500 or by imprisonment for not moi^e 
; than one yearj or both i Provided^ hawevm That no person shall be ( 

imprisoned under this section escept when there has been a prior con- 
Tietion hereunder/ y ■ ; 'li 

y: -; ' ^ mtmvrto^B p 

r. i! SecU. For the purposes of this Act— . _ i -'h^- 

• ; - ( means one or more individuals, partnerships, y j 

- ..: associatioriSj'labor'organizations, corporations^ business trusfs^ legal , ^ 
i - reprGsentatit^es^ or any organised groups of ^ ; . 

1, yiW (b) The term ^^einploycr^^ means a person engaged in:an indptry j 
• ' affecting eommerre who.hns twenty or more employees for each work-o^ 
S r " ins day^in each of twentv or more calendar woelcs in the current or i 
■A- preceding calendar VQavi'ProvkM. That prior to; June ^0; iDfiS, em- ; 
^ ' ployers having fewer tlian fifty employfies shnll not be considered em-.. ■ - 

- ^ ployers. The term also means (1) any a^ent of such ii person, and (2) : 

a Stats or political subdivision of a State and any agency or instru- 
' ly mentality of a State or a polifical subdiviBinr of a Rtnte. and any inter- v^^^ 
" "-^^ state agency, but such term floefi not^include t]io JJnited.Stafft?^ 

poration T\Oiolly owned by tlie Govemment of the United States. 
: ; ' '( c) The . terrry^^emplovinent asency^^ means any:: person ^re^iilariy i 
y undertaking with or without compensation tp procure emplny^ 

an employer and includes an^^ such a person ; but shall not in- 

- elude an agency of the United State?, 

y fd) Tile term ^^Maho? ^^0^^^^ n Inbor or^ani/.afmn 

^ y^ engn^ed in an industi^ affecting commcrc^, and any agent of Buch ^ 
4 an^o^anization, and ■includes ^^^^a^ of any kind, any ^ 

i: agency, or. employ en reprcsentnf ion committee, group, nssnoiation. or ^ 
,r plan so engaged in which employees participate and ^hich criiFtS 
' . the pnrpoiej in whole or in partrof dealing w^ employo s ;nncom-.. ^, 

£ ■ - ing-.grieyances, labor disputes, waps, rates of pay,, hours, or other i^. 
tenns or conditions of employment, and any conference, general com- 

^- Publishfd bv ^nitt Bureau of National AHaii^. lRc 4%. /"^s^T^ 

" "lyr-^A^.. . r ^= ^ .v;. ^^:.:. :. ^; ^, " ' " V ^ . .^^ - ■A'i'''^'^\r^^'^ 

M^&rS^-^.^'-:' r 1 'i^tf 



mittcc/joint or STstmn bourct. or joint coimcil so cn™d wMch is 
fiibordinnte to a riationnl or iutGrnationril labor crgaiiixation, ^ . 

(b) a. labor orfianizatiori shall bo dmm^d to be cnpagc^d m an incliis- 
try affectinf^ eomiTierce H (1) it mai'itains or operates a iiirmg hall or 
hiring offics which prociaroi employ?t'S for an einploycr_ or procures 
ior omplovees opportnnitios to work for an emrloyer, or (2) th^ num- 
ber of its members (or, wlicre it is a labor organmtiou compoSDCl ot 
other labor organi^iatiom or their representatives, if the ag|^gate 
■ number of tha members of siich other labor orgamzation) is or 
mors prior to July 1^ IDOS, or twent^^-^live or more on or after July l,; 
1968, and such lalDororg^ni^atioi^ - . 

(1) is the certifiid representatire of employees imder the p^- 
mmQnB of the Niaional Labor Bslntions Act, as amended^; or the : 

• EailwaT Labor Act/as amended r ; ; 

(2) although not certified is a national or internationar labor 
organization or a localiabor organimtion recognized or acting as 
the represeiitative of employees of an employor or euiploycrs 
en^a^ed in an industi^* affecting conmierco: or _ _ 

(3) ha^ chartered a local labor or^rniiization or subsidiaiy body: 
wliich is representing or actively seelsing to represont employees 
of cmplovers within the meanincr of panip^rnph (1) or (3) ;/or 

(4) has been chartevcd bv a labor organi7.adoTi representing or 
actively seekins to rDpre?ent employoos mthui tlio meaning of 
paragrapli (1) ' or (2) as the local or snbordinate body througji 

'ii^ which such eniployecB may enjoy nieinborHhip or boeomo aflUiated 
with such labor orfranigation i or 

(5) is a conference. 0eneral camnnttcp, joint or system board or 
joint council snbordinate to a natic. d <>r interimtionablabor oma- 
ni^ati(m, which hicludf^s n Inbor organ Izntion engaged m an mdus- 

, try aiSfecting commorc'e within Uie inonning of any of the preced- 
ing paraffX'aphE of this fub?ectipn. . 
:(f)-The term ^^einplovee'' inean^ on incliridual employed by any 
employer except that the tenn '^employee" shall not innlude any per- 
son elected to public oKlce in unv Stntiv or ])oliticnl snbdivision of any 
State by the qualiflod voters >hcre6f, oy any perion ch«n byjsuch: 
officer to bo on such ollicor^s personnl stnlY, or an appointee on the 
policymakinir lev^el or an immediate advit^er Aviih rcHiiort to the oKi^v- 
cim of the conEtiuitional nr I ngal powers of tlie oiUce. The cxeniptiqn 

riet forth in the precediniT fteut shall not inchido employees subject 
to tlie civil service laws of 8tato govGnnucntVgovernnicntnl agency, 

^iir political subdivision* : ; ; ; : : 

' (g) The terin '^conuvierce'^ means trade, trnfric. commfircej trans- 
portatinnj transmission, or communiention anion fr the sevorahStatesi 
orbelween a State and tinv place mitside tliereof ; or within the Dis- , 
trjct of Columbia, or a popession of the Liiited ?^inirs: or batmen 
points in the mme Slate Init tlu'nugh a pnint ontaide thereof. , ^ ^ 

: v(h) The terrii -industry afrectin^r coinnierce-' means any activit\% 
biisincRS, or indtistrv in commerru or in wliich a labor dispute would ; 
Kinder or bbstrnat comnicroo or the free flow of conunerce and includes 

, any activity or industry ^^nffecting coninierce" within the meaning 

^of th^ Labor-aranaaemGiit lieportina and Disclosure ^Vct of 1050. . 
? " (iy The term 'fState^' includes a State of the IJnited States, the Dis- 
trict of Columbiaj Puerto Eico, the Vir^^in Tslandsj American Samoa, 
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amwu WaUc^ THliind. the Cnnal Zom mi Oiitcr Continental Sholf 
landH di»fiiiecl in tlic* Oiiter ContijiiMiNl Shelf Lands A.ct, 

l^m, 32- Tim pvnhihition^ in tbU Xvi all nil bR liinitccl to individuali 
who ftTB lit lertHt forty ymrn of itfto but k'ss ihiin sixty-five ynam ol 
ago*] 

^/^ff. la, (rr) 1%e jyvohjhniom In. t?ik A.H f^hdl he Ihnifpd to mM^ 
mdvaJ^ iMlwavp fft lemt Ifi ymm o f hut ?m tJimn 70 i/rnm of (tgr. 

(S) (i) Nothhg hi this Art shffH be corutmf^d to frolifhlt min/pvl- 
Boiy retimimit of piriphypeR who ham uMLme.A M years of age mt 
not 70 ymrB of nr/p, mid 'w?to aro nmnhcm oj a •wlpd grmp of mm^ 
nqoinerit or hir/hty emitpemated pjivph^jem, /f (JnA/ m^h mploym 
mttiled to a% hwirdhtte 'no7}forfp!tffh7emnml7^M iewfiti from 

a fpmim,, profit-^hnrhtg. mv/vp^, op (hfermd compmiMtion plan, or 
an]/ otmAiimthn of such phm^ of thfl pm^>loyer' of mch miphyee, 
mkhh e7'U(rJfs, hi tlip aqqv^qctt^p^ (tt lemt $B0/)0O, 

{^) Thp. ^pmtnry i^linil adjmt mnvriUfj tM $mO0O mnonnt speci- 
fled In j>rjr(jgr(i/jh (/) fm^ iueream^ or ik^^omi-^cs in tksco&t oflhmgm 
armnhmm inlth vinf}datf€rns pn^ci^eA i\j tluiSsr-retar^y. 

(J) Iih c^p7yhig th^ rfltlmnaNt hifoin^itrd of famgraph U) ofthh 
Btthsmtmih if amy mch rrtJrPinmt hf^nf^fifi h i?h (r jam other than n 
8frfrif/?it nfeamnufy (v^ith m (mellhrj/ lm\efitB),^ w if mnjdayempoi^ 
trdmtp. t^ any mirJi pJmi or make rdTIO'fMr ca^ntri&utioTiB^ mch hmigft 
Bhftll he adjmtpd m amovdfi7\rf with regTRMmB frmcnl)ed hy the Sw- 
refmy^ mfter eQ^hndtatiojh vntJi the S^h'^fmr of Tremury^ so that 
thp liemft h the eqiLhaJent of a strniffhtllj^ wmmtni (with no anm- 
Javi/ heii^.fifM) ifndep a plan to irhtnh envpUif^f-'^ da not cQviribute and 
\t n(le riP hiah 770 rollomr amtnhr tiom ffM mnr^-ii 

(c) Ncifilrhi} in this Act shall ie cm^inml tc prohil)it aompuimi^j 
retireniP/nt of pmployem ti'ho hme attalmdMy^otn of affehut not^O 
i/fiff7'8 of a^fi^ md who are 'Wrvhn uwTer a corLirojot of Ufilimited temiff 
(or BimlZnr arranr/ommt proridrng fm wtVmlMl tcnwrn) at am> iMti- 
tnfim of higher fdAf ration rA? dpfinpd bj/ Mntim Ml (ft) of the Iligh&T 
^di/mtion jlatof 

fri) iTothing in tMa Act §h^I7 de rmsfnjpdtc proMdit omnpuUoT^/ 
mtfrememt of teftchprs who hm^ oMmMd Cff yem of ag§ but not 10 
yem of agelat^d irko ara Rpwinn un^er arorUrm^ of unlimiied tenmre 
m a locott ed^imMonrd ag^^^^l/ o f Btot^, pf State Im) in effnct at the 
date of enrnhnrnt of tha Age DhcHimn^tim in E'mploynwnt Armmd- 
mentB of 1977 py'ov ides for mch reiiTermmL 

Sec* is. The Secretary shall subinit Jiiiiiii&lly in January a report 
to the Congress covering hii activities for tke preceding year and in- 
cluding audi information, data^ and recommenclatiQiis for furtlier 
legislation in connection with the matters covered hy this Act as he 
may And adHsable, Such report shall contain evftltiation and ap- 
praisal by til© Secretary of the effect o£ tie jniniinuni and masiniurn 

PublUHed faj Tht Bureau 3f Niciflna) A Viln. tne. 
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ftgflH eHtablishod by tliis Atit, toM^thPr wtili hifi roconinijMitliitions fo 
theCongross. In ninking such cmliiutioii and iippraiial, Uw Secmtai-y 
shall take into coiisiderntioii My oluiDges wliich may haTe occurrea 
in the genetfll age level of tliB popuhitinin t\m i»ll'eut of rUo Mt 
woi'kerH not covered by its provnsiflns^ and aucli other factori as he may 
deeiii pertineiit, 

Sm (a) N^otliing in this Act slmll iiffect tlie jurisdiction of my 
agamy of any Statopevtbririiiiglike funcriou^ with ru^anl tu tliPcriii^ 
ituitorv eiiiployincnt practices on mimxwt nf a^c oxct^it that npun coni- 
inencoriieiifc of action uudei' this Act Huch notion rtluill Niipi^rHedn luiy 
State action, 

(b) 111 thecaseof an nllcgod uiilnsvful pracrirp nofMiriMU^ iii n Shitp 
which has a law prohibiting disorimiiiatioa in eniployrneiit becauSQ 
of ago and establishing or autliori^inir a SUite authnrity tn «rraiit or 
seek reUef fmin such criscriminntory pmctice, no suit lUiiy hu bronjjht 
under SGCtion T of this Act before tliQ expiration of ^^ixty flnvB iifttT 
proceedings hav^e been coin nin need under the St rile hiw, unlt'.HH men 
proceedings Imve boen earlier terminated t PvovHed^ That such siNty- 
day period shall be extended to one hiindi^cnl and t\\\Mity dayH ilunn^*: 
the fiist year after the elTective date of stich Statij law, If any rctjuirc-^ 
ment for thecomiiinncGment of siich proecodin^ in iniposi'd hy a 8taii^ 
authority oth&r than a reqiiireinent of the lUing of a svritttni and Apxed 
stntpniGiit of the facts upon whicl^ the proceeding is based, the pro^ 
ceading shall Im deemed to have boen connimnced For the purposes of 
this sflsection at the time sucli statemejit is sent by rogislerod mail 
to the appropriate State authority, 

NON'OISCRIMIN'.NTIO^ OK ACcOrxT OP AnE IX ricDERAl. GOS^SRir^srEKT 

K>trT.OY^rKXT 

SiTc, In, (n) All personncd actinns nflncting envployees or applicnnt^ 
for oinployrnpnt (except with regard to alien? employed outside the 
limits of the ITnited Rtntnp) in military departments as rlerined in 
section 103 of titlft 5, United States Code, in exccutivD agencies as de^ 
fined in sertinn 105 nf title TTnifod States rode (including em- 
ployees and applicants for einplnymcnt who are paid from nonappro- 
j)riitted funds)^ in the United Statns Postal Ser%Mce and the Postal 
JliWe ConmiissiDn, in those unitR in the ^|0\^ernniont of the District of 
C'ohnrdjin hnvinii: po.-itinnR in the ronipotitivo sprvice. and in tlinse 
nnitsof tlm legislatiro and judicial hnmche^^of the Federal Govern- 
meiit ha vins positions in tlieVnuipPtitivo i^orvice. nnd in the Tjibrary of 
CongresR sSall be made free from any diicrimination based on age. 

(b) Except otherwise provided in this suhSGrtionj the Civd 
Srrvicn Conimission is authnrized to enforce the provisions of subsec- 
tion, (a) throupli appropriate remedies, inclnding Teinstatement or 
Mrino' of employees with or ^ntliout backpay, as will Dffectuate the 
pdUe^B of thiBRection. Tlie Civil Servif?e ConmiisHion sliall issue such 
niles^ regnlationP* orders, and instriictions as it deems necessary aiid 
approprrate to carry out its reBpotisibilities UTider this scctioii. The 
Civil Service Coininission Bhall-- 
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(1) bo resporiiibl© for tho reybw nncl Qvaluation oE the Dpor- 
ation of all agency programs deiigned to carry out the policy of 
this iection, poriodically obtaining and publisliijig (on at kasfc ft 
semiannual basis) progress reports froin ©ach department, ageneyj 
or unit referred to in subsection (ft) ; . 

(2) conBult with and Bolicit the roconininnclationi of mtora^^ecl 
individuals, groupie and organb^ntions relating to nondiscrimiDa- 
tion in omploymont on account of ago ; and ^ . x 

(3) provide for the acceptance and proceisliig of complamte of 
discrimination in Fedoral "emplo.vnienb on nccount of ape. 

The head of each such department, agency, or unit ghall comply mm 
such rules, reflations, orders, and instructions of th^ Civil Sorvy© 
Commission ^vliich ghall include a provision that an employee or appll" 
cant for employment shall be notified oE any final action taken on any 
cQrnplnint of fliscrimini\H.nn filod by liini thDTrnudnr, rKnnminabiB pk- 
emptions to the pTOvisions of tho section may he established by th© 
Commission but only when the Commission Jias ostahlished a maxi- 
mum age reqiiirement on the bafiis of a determinntinn that n^e is a 
bona fide occupational qualification necessa^ to tha performance of 
the duties of thn nosition. With respect to emptoynient m the Library 
of CnngresSj am rities granted in thia subsootion to the Civil Some© 
Commission Bhall be exercised by the Mbrarkn of Congress. 

(c) Any person aggrieved may bring n rivil nrtion m any Federnl 
district conrt of competent jiiriRilirtinn^ inv nnch lc>gal or equitable 
relief as will effpctuatn the purpoBrs of this Acl. 

fd) When tlic indiridual has not filed a roinplaint concerning age 
discrimination with the CommiFRinn, no civil action may be com- 
menced bv any individual imder this FCctiDn until the individual has 
^ven the Commission not less than thirty chyw notice of nn intent to 
flln such nction. Such notice shall be filed ^v'ithin om hundred and 
eighty days after the alleged unlawful jjrnctice occurred, Upon i^- 
coiving a iiotice of intent to sue, the CoinmisRion shall promptly notify 
all persons named therein ns prospective defendnnts in the action and 
take any appropriate action to assure the cliniination of any unlawful 

practice* ^ i. /-i * 

(e) Nothing contained in this section shall relieve any Government 
■agency or offlcial of the respnnBibiUty to aSRiive nondiscrimination 
on account of age in empioymeut ns required under oijy provision of 
Federal law. 

KrFECTlVK DATE 

Sec. 16. This Act shall become effective nm hundred and eighty 
days after ennctmont, except fa) that the Scrretary of Labor may 
extend the delav in efTectivn dnte of any provision of this Act up to 
an additional ninety days thereafter if ho finds that such time is 
neceisary in permittinfc" adjustments to the prnvisions hereof, and 
(b) that on or after tlie date of etiaotnient the Secretary of Labor is 
■authorised to issue aiich rules and regulations as may be necessa^ to 
carrv out its Drovisions, _ „ ^ , ^-^^^^ 

APFRorRLiTlONS 

SfiC. 17. There are herebv authorised to be appropriated such sumij 
mot in «cess of fSjOOO^OOO'for any fiscal year^ as may bo necessai^ to 
carry out this Act. 
Approved December 15 5 1967* 
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ADDITI02sAL VIKWS OF SENATOR JACOJl K. JAVITS 

I have had n special interest in iige discriminritioii legislation for 
nmny years. 1 introduced my flvst Buch bill in 1051 wlieu I Nvas a 
mmbcv of the llmim oi RopresGntntivcs, My clYorts vmM i^f^tion 
hi 1907 ivhoii the Age Discriinination in :Lnii5loyjiiQnt Act ot Ivbl 
WHS imsied. I linU the privilGgo of particiimting oxtcusivoly in tliQ Ic^^is^ 
lative coiisidGration of the administration bill whlehj with the uddi^ 
Lion of a ntimbfU'of aniencimeuts that I BpoiiBoreda^GcnniD law. 

T have viewed the act's prcsout protection ot woitors who are at 
least 40 but loss than 05 yv:%v3 of age from discriTinnation in employ^ 
jTiDiit on the basis of age as a first step in protecting older employees 
Earlier thisyenvj I introduced legislation witli Senatoi^ Eagletoii and 
Chafee to phnpe out gradually the Act's iippec ago limit by 1085. Our 
bill also clmified the 4(f) (2) bona fide employee bcncSt plan mc^^ 
tion io that txmsion plans ^vould not requiro the forced early retii'e- 
mont of cinplovtics. 

There k imthing prDordiiinecl aiiout the ^5 \\\nm' a^o limit ot^tiio 
Am Discrimination Act Foriner Secretary of Labor WiUard Wirt^ 
Acknnwled<yed that it was selected simply bocnuse the Social Security 
Act used that age. If we look at the history of tbo Jocial Security 
Act, we lao that age 65 was selected somewhat arbitrarilyj m part 
beoauso of the tradition of the use of this aga in pre-war GBrmany e 
social security system, , ^ 

%Vith advances in niDdical science and in the standard ox living, iixo 
espectaiieieB in the United States have steadily increased since the time 
^^hen age 65 Tvas first incorporated into law. Age 05 is not as old as it 
once was, and our laws on ago discrinninatioii should take this into 
accounts ^ ^ _ . , , , 

It has always seemed unjustiflable to me to permit cnapioyeeB to be 
forced into retirement solely because they have reached an arbitrarily 
established age Mandatory retirement at my speciflc age faUs^^tako 
account of differDntial affing and the effncta of aging on different 
skills. It could waste wclhdevclopnd abilities and mature ludgmnnt 
%Thifili can b© of great beneFifc to society. In addition, mandatory re^ 
tirament accelerates the aging process and can ^vorsen physical and 
emotional problems. * i 

Beeauso of political realities and my desire to see sgc legislation 
pnssed this year, I decided to throw my support to tli© naore conserva^ 
tivR position of misinfl the afie cap to 70, ^ - - .i 

Contrary to charges that Congress is blindly ioaping into the un- 
known, there is an estahlished traclc rpcord for inandatorv retirement 
n^m above W Oorporations like Bankei^^ Life & CaSLialty Co. ha^e 
had no compulsory retirement for over 3& years. The pivil Semce 
Svstem has DrfectiVelv operated with an upper age lirnit of 70^ and 
General Motors Corporation uses age 68 as its conipulsory rotiromont 
age, 

Pufaliihcd hy The Bufiay ©f National Affairs. Inc. 
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Somo c^inpIoiTPfllmvr i^luiiiiod t hat nUHiiitf rlip niinuliitoiy i-divoiii(^i\r 
ixgQ will cmm ngod uiul nnpmlucitlvo iniiiilaytH'H to lingep 0% Ui'^ 
voaovd, however, strongly m^^^^ti ntluu'wiH^. 

Tho troinl in rouutit tiinus Uh benii towai'd m\ h vvUvm\m.U Uj^* 
n purcunt 0* all new Sooiul Securit v vi^imm nptml for rochicod l^C'"f^^ 
\nth nm m m tlii* ovorwhuluunicly wmt connnoii ugt^ J^roin im^ 
through m(h W porcuJU of (iM'h lioiirly iMuployi'i^ m wod bofnrD n^e 
nn, niul 111 iMM'cpnt rptiivd at tho mundntory up:o of In tn<fi, onlv 
porcmt of Birli (IM eiiiplovcTH worlml initil ngo OH. HiinlcorN Lilr, 
which huH no nuiiidntoi-v roth'fiiUMil a*its liqiortH tluU in lOfm only 
porcont of their eiiiployeea ^vorc ago. 05 niul civims niul in li)(7 Ihiit hi^nrt' 
wont to 4 ijoiTOit. At Onnncrlinit (TnuMii] LUV IiiHnnuiuu Coiupanss 
which receiitly eliiniimtol mmiHikory retirt^niunt, two of HO rptiiihg 
iMnploteesdoi'irleiltoKtavnnin U)TT, _ _ 

4 recent Eopor poU' foiina tliat lumrlv twu-ilui^cls ol .Vinonrini^ 
wmild like to v^tUv hpfoiv u^o nnd ovi'r ono third profcT to mnc' 
hvhvii roachiii^ liO, TUo Liihop DupartiiuMit oHtnniitt'H flml mmin.Lr the 
umndatory n^t^ will iiuMiMino tlunni)nr Imi't^hy uljunt ITHjiOOto :3lH),nm) 
porr^on?5outc)f ovur iniHinn workrvH. 

I Rlmtild iidtl tluU at all tiiiiOH iin ouiplavur may diH(!liiir;io nn nii- 
prodnctivo pinj^lnvcHs svliinlipr nix^ TO or ynnii^or, for m\m. 

Kinphn'tM'H havo aUo osproHHtMl coiii'iMu tljut iVw ^(M^ of fuuduip 
tluMr ptoi^ion plan^ will in(!ronHi> if i\w innudainry ivtjrniiuMit 11^0 1^ 
raisinh Our niinlvris. wliirh linHboiMi Hiipportc'd by tiu^ Lnlmi' IVinirl- 
inuiit that punsinn .-oHtK will nut inrroaHo nniK 111 ta*'t. wUl clorrunM' 
if wnrkcM^H itnv on tlio \nh paftt a^p 05. Tim lon^or nn eniployOi^ wmd<r. 
tlip ^hortpr t\\o period rutircMiiunt piivinontH will luivc to bp miulp. bnv- 
in£^ wnidd also eonip ironi the nthliMl vmrH of uiMMUnuhitcMl nUtMyHrs 
on tlu' ppusion n^m^i^. Ailditiniud snvincfN wouhl anno b'nin the* im;t 
that 11 pluii iiPLMl nor proridu far U\v\\wv \m\vM aot^rual^ attcr thu parti- 
cipant rPuclioH \]w plan's iinnnal rPtircMiiDnt nffo. Added y^rs of prvice 
do not nDrpsHiirilv inormKP tlu» idiinuite retirrnuMit bpnc-tit or the cost 
of providiiiij: it. It i^hnidd nlnn bt» iinted that ]u^\\qv wmlml coRts tor 
nn vDar old %vovkor^ woidd bo tTniMtHl bv tlio fodoral Mndicaro i)i^£?rani. 

In ordiM^ to alhiv fonVF iibnut rnisin^ tho a^c cap. the Sonntn Ilunmn 
Hv^mwo^ Cmwmitoc Totcd for a ninahcr of amoudmonts. Iho Coin^ 
mittoe bills prnvide an oKrmption for corporato executives wbo ronMro 
S20.0nO or more in rt^lireincnt boiiofitH from tlicMr employer. It nlfo 
provideBexeniption^ hov trnvhavs wlif> Imvo nnlimited tmiirp at piiblir, 
rlenientarv and sccondnrv schools as well nB hislior nducatinanl inFti- 
tutions, whetlior public or private. At the ndnnniBtratioTi's Teqnrst. 
clarifTiiin^lnnsimire wag approved wliirh pennitH the cRtab i^^hinpnt ot 
a designated rotirement apce Igbs f Imn age TO where a^ hasbeon 5hnwi\ 
to he an ininortaat iiiclieator of iob perfonnanccs The eflective clato 
for the a"p nip liaR beon niov^d back to Jnnnary 1. lOTO and tor cnh 
lectivplv bnrffnined priision plnns wlueli have 65 as the innndatory 
retirenieiit n^o, the effecti%-e dnti^ for inakin^ changes wdl be iip later 
tlian January 1, 1080. ^ _ .-^ ^ 

The eorporate executive e:^eniption m troubleFome eo^iorationR 
which haTo no compulsory retirinient have used iophigticated manape^ 
ment techniques to flroict bloclced hneg of progi^ession for executives. 
For e^cample, years of ^orvice in any one poHition could be linutpd. 

pybltfhfd by Th* Bureau of Nitional An^^irs, Inc. 



TEXT OF SENATE COISIMITTEE REPORT 



luUi'h tlio way thu Prc^HidiMU of thi» rnitnd SiiUoB; luiin of olliod is 
ru^tricltuL liotfttion of nui'^onnul bctwuen dilfcriMit diviHiaim t^oulcl uIho 
bu stipulated, us coulcl incveftsert punsion ht'iiofits Cor oarly retiWH. 
Conipaiiy gvowths organizationiil atruutiuv ('han^ii'.^, and tMuployt'o 
uuinisuliiig life other fautors to \w c oris id u red. A rocout poll of I AO ext'cii- 
tivub indicatod tluU only IB porcunt plamiotl to work pant ago 05, TIuh 
poll twixgmtn that uKecutivoK dn iiot wish to ntay on tla» job any lon<,n»r 
than tlie hourly employooH they suporviHi'. 

Thi^ tiMUnTd tiMudipr ext*nipli(MiH, in niy viuw. mv \\\m troublingp Tht» 
eleinL^Jitary and snoondary pidiliu school toiU'IuM' oKcniption is potonti- 
ully overbroad. Tliore are approxiinatnlv 2400,000 ploinDntary and 
i^tM'Oiulaiy publiu school toadiers who rould hu covurud by thiriexinnp- 
tinn, Thu conimittoa hearing record contains no ogtimateB on tlio nuiu- 
Iwr of i>ublic Hchool tead^ers covered by superior state innudntory re- 
tirtjinont statutes who would not come under thin e>wiMnption, It is fair 
to say tlmt the comniitteo acted on this auiendnuMit witliout riuniuieut 
infovnifttion. 

With res pec t to college faculty, the pereontage of profeHsors who 
work pUHt ago where permitted to dn m in only 0.0^7 penuwit of 
the iiunil)ev of tenured professors who are eligible to do so, In Xow 
Vnrk Htate* where proft»HHorH in the Htato HyHfeni are re<iuired to ret ire 
at rige TO5 only 1*2 of lOXNJO profCHSorH hi the ^ysitoni are between tlie 
aae- nf Vut nnd 7i), It apfnuirH that the ti-end tnward early retirenient 
arnong profcssorR may be greater than, the trend for tlie geiirral pnpii-^ 
hition and that tlie need for a professor i exemption niay be woefully 
lacking. 

Rul?iug the niandatory retirejiient age gives eniployees greater f roe- 
don i ro determine whether to i^tiro or continue WTirkinp, Every diiy 
of delay and every exemption from co^'e^age menus the denial of this 
expanded freodoin of clioice. I for one think our workers deserve tlio 
right to decide for tlienigelveg when tliey want to retire, I am pleased 
flirtt Senators Cranston and Rie^Ie (in accompanying separate vieAvs) 
share my view on the tenured teacher j college professor and corporate 
eKCciitive exemptions. 



Jacob IC, Javits. 
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ADDITIONAL VIEWS OF SENATORS CRANSTON AND 

RIEGLE 

Although hoartily in support of the thrust of S. HSi as it seeks to 
raiie from 65 to 70 the upper age limit of tlio Age Discrimiiiation m 
Employment Act, we strongly oppoeo tho nnicnclmoiita, adopted dur- 
ing fultcommittee consideratioii, to oschido tciiiu'ocl teachoi-s, collego 
inSfesaoti, and cortain businoss oxecutives. u i j 

We &mly beliove that an individuttl's cjompotcncc, not ago, ihould 
detormino hia or her job perfonuanco capabflity, and that tluj is so 
reaardleBS of the catogory of work involved. Tho exclusion of these 
oate<rorias of employees from the protectiou o± tlio Act would be con- 
trarv to this principle. The Age piscriminntioii in l^mployiiient Act 
provides for esemptions %¥horu age ia actual ly a relevant_ factor in 
aetermiuiag an omployeo's ability to pevforin. However, the blanket 
esclusiotjs i dopted by the full Couimittee Umir no velationship to riues- 
tions relating to competency. ... , , 

While vanous employer groups and orgnnizations have expreiscd to 
committee membors their desires to obtain exclusion of these aniployees 
from the coverage of the Act, suoh eschisions wero not conBidcrert dur- 
in-^ the hearings on S. 1784, nor have any data been preientecl to the 
Committee on tho impact of these esclusions. _ 

The AffQ Discrimination in Employment Act is n cornerstone in our 
national commitment to secure the bnsic civil rights of all oitizeris, 
chidinff older Americans. Ago discriminatjon, like otlier_ towns ot 
arbitrary discrimination, is coiitrary to our iundame^ital pnnciptes of 
equal treatment and equal rights for all Amei-ioa.is. For these reasons, 
wo einphatically oppose these esclusions and will propose their dele- 
tion wlieii S, 1784 is considered by the full Senate. 

AIjAN CBAfTSTOK. 
PONALD ElEOWi, 
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